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CONCESSION AGREEMENT!
THIS AGREEMENT is entered into on this theé é . day ofé é ., 208 .
BETWEEN

1 The Governor of Kerala, represented bythe Principal Secretary, Ports
Government oKeralaand having its principal offices &overnmeh Secretariat,
Thiruvananthapuram 695 001, Kerala, Indighereinafter referred to as the
fAuthority 06 whi ch expression shall, unl ess r
thereof, include its administrators, successors and assigns) of One Part;

AND

2 € éé. LIMTED, a company incorporated under the provisions of the
Companies Act2013and having its registered office @té é é ., (hereinafter
referr edConhcessieanairét wbdi 6h expression shall,
the context or meaning thereof, incluite successors and permitted assigns and
substitutes) of the Other Part.

WHEREAS:

(A) The Government oKerala had resolved teestablish gport at Vizhinjam (the
fiVizhinjam Portd ) on design, build, finance, operate and transferthe
ADBFOTO ) b a s i dance with thederns rand conditions to be set forth in a
concession agreemeat be entered into

(B) TheAuthority had accordingly invited proposals by Request for Qualification
datedDecember 3, 2018 t MReque&st for Qualificationo or AIRFQO Yor shat
listing of bidders for construction, operation and maintenance of the above
referred port orDBFOT basis and had shortlisted certain bidders including, inter
alia, the {the selected biddertonsortium comprisinggé é é , € é é . and
eéé.(col | ec tCongoetitmo )t h&eé €fé . as itslead member (the
fiLead Membero }).

(C©)  TheAuthority had prescribed the technical and commercial terms and conditions,
and invited bids( t hRequedt for Proposalé  oRFPO fifrom the bidders
shortlisted pursuant to tiRFQfor undertaking the Project.

nstructions for Project-specific customisation of this document

Note 1: The provisions in curlypracketsare to be retained in the draft Concession Agreement forming part

of Bidding Documents and shall be suitably modified after the issue of Letter of Award (LOA) in order to
reflect the bid specific particulars in the Concession Agreement. (See Appendix

Note 2: Blank spaces are to be retained in the draft Concession Agreement and shall be suitably filled after
the issue of LOA in order to reflect bid specific particulars in the Concession Agreement. However, blank
spaces shall be retainedali Schedules, hich contain formats that are to be used after the Concession
Agreement is executed. (See Appenbjix

Note3: Footnot ef Afaéfaid to hefretained in the draft Concession Agreement. These
footnotes are for guidance of the selected Bislgerd shall be omitted before executing the Concession
Agreement . However, footnotes marked A$0 shall be
thereof. (See Appendiy
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(D) After evaluation of the bids received, tAathority had accepted the bid of the
{selected bidderConsortiun} and issued itk etter ofAward No. € € & . dated
€ é é (hereinafterc al | e HOAD h e t @selectédebidderConsortiun}
requiring, inter alia, the execution of ti®ncession Agreement within 45 (forty
five) days of the date of issue thereof.

(E) {The selected bidderConsortium has since promoted and incorporated the
Concessionaire as lanited liability company underhe Companies Ac2013
and has requested thuthority to accept the Concessionaire as the entity which
shall undertake and perforrthe obligations and exercise the rights of the
{selected bidderConsortium under the LOA,including the obligation to emtr
into this Concession Agreement pursuant to the LOAufalertakinghe Project.

(F)  {By its letter datect é ., the Concessionaire has also joined in the said request
of theselected biddeiConsortium to théuthority to accept it as the entity which
shall undertake and perforthe obligations and exercise the rights of $kkected
bidder/ Consortium including the obligatioto enter into this Concession
Agreement pursuant to the LOA. The Concessionaa® further represented to
the effect that it habeen promoted by theelected biddenConsortiumfor the
purposes herepf

(G) TheAuthority has{agreed to the said request of #edected bidderConsortium
and the Concessionaire, and jhascordingly agreed to enter into this Concession
Agreement witithe Concessionaire famplementatiorof the Project oDBFOT
basis, subject to and on the terms and conditions set forth hereinafter.

NOW, THEREFORE, in consideration of the foregoing and the respective covenants
and agreements set forth in this Conaasshgreement, theeceipt andsufficiency of

which is hereby acknowledged, and intending to be legally bound hereby, the Parties
agree as follows.

Vizhinjam Port



Draft Concession Agreement

ARTICLE 1
DEFINITIONS AND INTERPRETATION

1.1 Definitions

The words and expressions beginning with capitdkrde and defined in this
Agreement (including those in Articld9) shall, unless the context otherwise
requires, have the meaning ascribed thereto herein, and the words and expressions
defined in the Schedules and used therein shall have the meanibgasereto

in the Schedules.

1.2 Interpretation
1.2.1 In this Agreement, unless the context otherwise requires,

€)) references to any legislation or any provision thereof shall include
amendment or renactment or consolidation of such legislation or any
provision thereof so far as such amendment ofenactment or
consolidation applies or is capable of applying to any transaction entered
into hereunder;

(b) references to laws of India or Indian law or regulation having the force of
law shall include thealws, acts, ordinances, rules, regulations, bye laws or
notifications which have the force of law in the territory of India and as
from time to time may be amended, modified, supplemented, extended or
re-enacted;

(c) referenepessmdt and \ioingddatudkepersan shall be
construed as a reference to any individual, firm, company, corporation,
society, trust, government, state or agency of a state or any association or
partnership (whether or not having separate legal personality) of two or
moreof the above and shall include successors and assigns;

(d) refer envessedd tschahl me an and i ncl ude
catamarans, security or police boats and any other vessel used for carrying
cargo or passengers by water;

(e) the table of comnts, headings or stieadings in this Agreement are for
convenience of reference only and shall not be used in, and shall not
affect, the construction or interpretation of this Agreement;

() t he w oclude® @ nndludingo ar e t o be constr
i mitation and shal |l wviteoutldnetaioned otro be
fbut not limitedtoo whet her or not they are fol

(@ r ef er e rangractiohoo odfuildimgd i ncl ude, unl ess
otherwise requires, investigation,esign, engineering, procurement,
delivery, transportation, installation, processing, fabrication, testing,
commissioning and other activities incidental to the construction, and
ficonstructo o r build 6 shall be construed accordingly;
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(h)

(i)

()
(k)

(M

(m)

(n)

(0)

()
(a)

()

()

(t)
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ref er endeedgpment® ifincl ude, unl ess t he
requires, construction, renovation, refurbishing, augmentation,
upgradation and other adetelogsi shabl i be
construed accordingly;

any reference to any period of time shalean a reference to that
according to Indian Standard Time;

any reference to day shall mean a reference to a calendar day;

any r ef ebusimesselagt s haali be construed as
(other than a Sunday) on which bankghe Stateare generally open for
business;

any reference to month shall mean a reference to a calendar month as per
the Gregorian calendar;

references to any date, period or Project Milestone shall mean and include
such date, period or Project Milestonenasy be extended pursuant to this
Agreement;

any reference to dranyo pae rsipoedc icfoi nende ndca
andllon amilon a specified day or date sha
dates; provided that if the last day of any period contputeder this

Agreement is not a business day, then the period shall run until the end of

the next business day;

the words importing singular shall include plural and vice versa;
references to any gender shall include the other and the nearidsrg

flaknd6 means a hundred tdramedos amedang 1 G Oe,n(
million (10,000,000);

findebtedness shall be construed SO as t
(whether incurred as principal or surety) for the payment or repayment of
money, whethepresent or future, actual or contingent;

ref er enc e swindihgeupd § Hissdlutidnod , insdivencyo , or
freorganisatondo of a company or <corporation
include any equivalent or analogous proceedings under the law of the
jurisdiction in which such company or corporation is incorporated or any
jurisdiction in which such company or corporation carries on business
including the seeking of liquidation, winding, reorganisation,
dissolution, arrangement, protection or rebétiebtors;

save and except as otherwise provided in this Agreemeynteference, at

any time, to any agreement, deed, instrument, licence or document of any
description shall be construed as reference to that agreement, deed,
instrument, licenceroother document as amended, varied, supplemented,
modified or suspended at the time of such reference; provided that this
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Sub-clause(t) shall not operate so as to increase liabilities or obligations
of the Authority hereunder or pursuant hereto in anynmexr whatsoever;

(u) any agreement, consent, approval, authorisation, notice, communication,
information or report required under or pursuant to this Agreement from
or by any Party or the Independent Engineer shall be valid and effective
only if it is in writing under the hand of a duly authorised representative of
such Party or the Independent Engineer, as the case may be, in this behalf
and not otherwise;

(v) the Schedules and Recitals to this Agreement form an integral part of this
Agreement and will & in full force and effect as though they were
expressly set out in the body of this Agreement;

(w) references to Recitals, Articles, Clauses, -Slaises Provisos or
Schedules in this Agreement shall, except where the context otherwise
requires, mean ferences to Recitals, Articles, Clauses, -8Blauses
Provisosand Schedules of or to this Agreememferenceto an Annex
shall, subject to anything to the contrary specified therein, be construed as
a reference to an Annex to the Schedule in which sefgrence occurs
and reference to a Paragraph shall, subject tohengyto the contrary
specified therein be construed as a reference to a Paragraptheof
Scheduleor Annex, as the case may bewhich such reference appears;

x) unless otherwise sp#ied, any interest payable under this Agreement
shall accrue on a monthly basis;

(y) the damages payable by either Party to the other of them, as set forth in
this Agreement, whether on per diem basis or otherwise, are mutually
agreed genuine prestimated loss and damage likely to be suffered and
incurred by the Party entitled to receive the same and are not by way of
penal tDamage®he fmnd

(2) ti me shall be of the essence in the
obligations. If any time peyd specified herein is extended, such extended
time shall also be of the essence.

1.2.2 Unless expressly provided otherwise in this Agreement, any Documentation
required to be provided or furnished by the Concessionaire tautiherity and/or
the Indepedent Engineer shall be provided free of cost and in three copies, and if
the Authority and/or the Independent Engineer is required to return any such
Documentation with their comments and/or approval, they shall be entitled to
retain two copies thereof.

1.2.3 The rule of construction, if any, that a contract should be interpreted against the
parties responsible for the drafting and preparation thereof, shall not apply.

1.2.4 Any word or expression used in this Agreement shall, unless otherwise defined or
construed in this Agreement, bear its ordinary English meaning and, for these
purposes, the General Clauses Act 1897 shall not apply.
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Measurements and arithmetic conventions

All measurements and calculations shall be in the metric system and cahsulatio
done to 2 (two) decimal places, with the third digit of 5 (five) or above being
rounded up and below 5 (five) being rounded down.

Priority of agreements clauses and schedules

This Agreement, and all other agreements and documents forminhgfpar
referred to inthis agreement are to be taken as mutually explanatory and, unless
otherwise expressly provided elsewhere in thggeement, the priority of this
Agreement and other documents and agreements forming part beretérred

to hereinshall, in the event of any conflict between them, be in the following
order:

(@) thisAgreement; and

(b)  all other agreements and documents forming part hereoéferred to
herein

i.e. theAgreement at (a) above shall prevail over the agreements antheioks
at (b) above.

Subject tothe provisions ofClause 1.4.1, in case ambiguities or discrepancies
within this Agreement, the following shall apply:

€) between two or more Clauses of this Agreement, the provisions of a
specific Clause relevano the issue under consideration shall prevail over
those in other Clauses;

(b) between the Clauses of thiggreement and the Schedules, the Clauses
shall prevail and between Schedules and Annexes, the Schedules shall
prevail;

(c) between any two Schedd, the Schedule relevant to the issue shall
prevail;

(d) between the written description on the Drawings and the Specifications
and Standards, the latter shall prevail;

(e between the dimension scaled from the Drawing and its specific written
dimensionthe latter shall prevail; and

® between any value written in numerals and that in words, the latter shall
prevail.
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ARTICLE 2
SCOPE OF THE PROJECT

2.1  Scope of the Project

The

scope of Scdpe of the Prgjesdc) t allsfigarh and irficlude,

during the Concession Period:

(@)

(b)

(©)

(d)

Vizhinjam Port

construction of a Port on the Site set forth in Scheduéad as specified

in ScheduleB together with provision of Project Equipment as specified
in ScheduleC, and in conformity with the Specificahs and Standards
set forth in Schedul®;

undertake Port Estate Development in accordance with the provisions of
this Agreement;

operation and maintenance of the Port in accordance with the provisions
of this Agreement; and

performance and fiilment of all other obligations of the Concessionaire

in accordance with the provisions of this Agreement and matters incidental
thereto or necessary for the performance of any or all of the obligations of
the Concessionaire under this Agreement.
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ARTICLE 3
GRANT OF CONCESSION

3.1 The Concession

3.1.1 Subject to and in accordance with the provisions of this Agreement, Applicable
Laws and the Applicable Permits, thauthority hereby grants to the
Concessionaire the concession set forth herein includingexbkisive right,
licence and authority to construct, operate and maintain the Project (the
fiConcessiow ) f or &0 (foreyy yeaosccomméncing from the Appointed
Date, and the Concessionaire hereby accepts the Concession and agrees to
implement theProjectsubject to and in accordance with the terms and conditions
set forth herein

Provided thathe Concessionaire shalht any time no earlier than 5 (fivggars,

but no later than 3 (three) years prior to completion of the aforesaid Concession
Perpd of 40 (forty) yearsupon issuing a notice to this effect to #hethority, be
entitled to an extensioof 20 (twenty) years in the Concession Penoderand

in accordance witkthe provisions o€lause 8.4:

Providedfurtherthat at any time no earti¢ghan 5 (five) years prior to completion

of the Concession Period extended hereinabove, the Parties may, with mutual
agreement, extend the Concession Period for such further period as they may
determine, but not exceeding 20 (twenty) years in any case:

Provided also that in the event Capacity Augmentation is not undertaken in
accordance with the provisions of this Agreement, the Concession Period shall not
be extended under thidause 3.1.1

3.1.2 Subject to and in accordance with the provisions of thgge@ément, the
Concession hereby granted shall oblige or entdle the case may pehe
Concessionaire to:

@) Right of Way, access and licence to the Site for the purpose of and to the
extent conferred by the provisions of this Agreement;

(b) finance anactonstruct the Port;

(c) manage, operate and maintain the Port and regulate the use thereof by
third parties;

(d) demand, collect and appropriate Fee from vessels, vehicled)sers
liable for payment of Fee for using the Port or any equipment or facility
forming part thereof and refuse entry of any vessel, vehicle or person if the
Fee due is not paid;

(e) perform and ful fil al | o f the Conce
accordance with this Agreement;

() save as otherwise expressly provided in fkgseementbear and pay all
costs, expenses and charges in connection with or incidental to the

12
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performance of the obligations of the Concessionaire under this
Agreement; and

(o)) neitherassign, transfer or sublet or create any lieenmumbrance on this
Agreement, or the Concession hereby granted or on the whole or any part
of the Port nor transfer, lease or part possession thereof, save and except
as expressly permitted by this Agreement or the Substitution Agreement.

3.1.3 Subject to and in accordanogith the provisions of this Agreement and
Applicable Laws, the Concession hereby granted shall, without prejudice to the
provisions of Clause 3.1.2, entitle the Concessionaire to undertake development,
operation and maintenance of the real estpexifiedin ScheduleA, subject to
the conditions stipulated in Schedideand Schedul®, and to exploit such
devel opment f or c o Romé&stateiDavelopmantr )p ovgietsh (tt Hhe
right to sublicense any or all parts thereof by means of Project Agreements

13
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ARTICLE 4
CONDITIONS PRECEDENT

4.1 Conditions Precedent

4.1.1 Save and except as expressly provided in Articles 4,7, 8,9, 10, 24, 3, 45
and 4, or unless the context otherwise requirélse respective rights and
obligations of the Parties uadthis Agreement shall be subject to the satisfaction
in full of the conditions pr@ooditidnent spe
Precedend .)Provided, however, that a Party may grant waiver from satisfaction
of any Condition Precedebl the otherlPartyin accordance with the provisions
of Clauses 4.1.2 or 4.1.3, as the case mawite to the extent of such waiver, that
Condition Precedent shall be deemed to be fulfilled for the purposes of this
Clause 4.1.1

4.1.2 The Concessionaire may, upon wydhng the Performance Security to the
Authority in accordance with Article 9, at any time after 90 (ninety) days from the
date of this Agreement or on an earlier day acceptable tAuth®rity, by notice
require theAuthority to satisfy any or all of th€onditions Precedent set forth in
this Clause 4.1.2 within a period of 30 (thirty) days of the notice, or such longer
period not exceeding 60 (sixty) days as may be specified therein, and the
Conditions Precedent required to be satisfied by Alhority prior to the
Appointed Date shall be deemed to have been fulfilled wheAuttority shall
have:

€) procured for the Concessionaire the Right of Way to the Site in
accordance with the provisions of Clasi$.3.1and 10.3.2and

(b) procured all Applicale Permits relating to environmental protectismd
conservation of the Site.

Provided that upon request in writing by tAathority, the Concessionaire may,

in its discretion, grant extension of time, not exceeding 180 (one hundred and
eighty) days, for dlfilment of any of the Conditions Precedent set forth in this
Clause 4.1.2

4.1.3 The Conditions Precedent required to be satisfied by the Concessiwithirea
period of 270 (two hundred and seventy) days from the date of this Agreement
shall be deenteto have been fulfilled when the Concessionsirall have:

(@ provided Performance Security to thathority,
(b)  executed and procured execution of the Escrow Agreement;
(© executed and procured execution of the Substitution Agreement;

(d) procured dl the Applicable Permits specified iRartl of ScheduleE
unconditionally or if subject to conditionsthen all such conditions
required to be fulfilled by the date specified thersimall have been
satisfied in full and such Applicable Permits are ithflurce and effect;

14
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(e) executed the Financing Agreements and delivered toAtitaority 3
(three) true copies thereof, duly attested by a Director of the
Concessionaire;

() delivered to theAuthority 3 (three) true copies of the Financial Package
and tke Financial Model, duly attested by a Director of the
Concessionaire, along with 3 (three) soft copies of the Financial Model in
MS Excel version or any substitute thereof, which is acceptable to the
Senior Lenders;

(9) delivered to the Authority {from the Consortium Members, their
respectivg confirmation of the correctness of the representations and
warranties seforth in Sub clauses (k), (I) and (m) Gfause 7.1 of this
Agreement; and

(h)  delivered to theAuthority a legal opinion from the legal couhs# the
Concessionaire with respect to the authority of the Concessionaire to enter
into this Agreement and the enforceability of the provisions thereof:

Provided that upon request in writing by the ConcessionairéAutigrity may,

in its discretion, wave any of the Conditions Precedent set forth in this Clause
4.1.3.For the avoidance of doubt, theithority may, in its sole discretion, grant
any waiver hereunder with such conditions as it may deem fit.

Each Party shall make all reasonable endeess to satisfy the Conditions
Precedent within the time stipulated and shall provide the other Party with such
reasonable cooperation as may be required to assist that Party in satisfying the
Conditions Precedent for which that Party is responsible.

The Parties shall notify each other in writing at least once a month on the progress
made in satisfying the Conditions Precedent. Each Party shall promptly inform the
other Party when any Condition Precedent for which it is responsible has been
satisfied.

Damages for delay by theAuthority

In the event that (i) thAuthority does not procure fulfilmerdr waiverof any or

all of the Conditions Precedent set forth in Clause 4.1.2 within the period
specified in respect thereof, and (ii) the delay hasaoourred as a result of
breach of this Agreement by the Concessionaire or due to Force Majeure, the
Authority shall pay to the Concessionaire Damages in an amount calculated at the
rate of 0.1% (zero point one per cent) of the Performance Security for edca y 6 s
delay until the fulfilment of such Conditions Precedent, subject to a maximum
amount equal tthe Bid Security.

Damages for delay by the Concessionaire

In the event that (i) the Concessionaire does not procure fulfilorewgiver of
any or al of the Conditions Precedent set forth in Clause 4.1.3 witternperiod
specified in that Clausand (ii) the delay has not occurred as a resuhtihire to
fulfil the obligations under Clause 4.1.2 or otheeach of this Agreement by the

15
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Authority, or due to Force Majeure, the Concessionaire shall pay tautmority
Damages in an amount calculated at the rate38b @zero pointhreeper cent) of

the PerformanceSecur ity f or each dayos del ay
Conditions Precedent, subjeto a maximumamount equal tahe Bid Security

and upon reaching such maximum, thathority may, in its sole discretioand

subject to the provisions of Clause 3@&minate the Agreement. Provided that in

the event of delay by thAuthority in procuing fulfilment of the Conditions
Precedent specified in Clause 4.1.2, no Damages shall be due or payable by the
Concessionaire under this Clause 4.3 until the date on whichAutherity shall

have procured fulfilment dhe Conditions Precedespecifiedin Clause 4.1.2.

Commencement of Concession Period

The date on which Financial Close is achieved and all the Conditions Precedent
specified in Clause 4.1 are satisfied or waived, as the case may be, shall be the
Appointed Date which shall be the date commencement of the Concession
Period. For the avoidance of doubt, the Parties agree that the Concessionaire may,
upon occurrence of the Appointed Date hereunder, by notice convey the
particulars thereof to the Authority, and shall thereupon be entdledmmence
construction on the Project.

DeemedTermination upon delay

Without prejudice to the provisions of Clauses 4.2 and &8, subject to the
provisions of Clause 9.2the Parties expressly agree that in the event the
Appointed Date does not @ar, for any reason whatsoever, before tfdfitst)
anniversary ofthe date of this Agreement or the extended period provided in
accordance with this Agreement, all rights, privileges, claims and entitlements of
the Concessionaire under or arising ofitttos Agreement shall be deemed to
have been waived by, and to have ceased with the concurrence of the
Concessionaire, and the Concession Agreement shall be deemed to have been
terminated by mutual agreement of the Parties. Proyidedever, that in the
event the delay in occurrence of the Appointed Date is for reasons attributable to
the Concessionaire, the Performance Security of the Concessionaire shall be
encashed and appropriated by ghehority as Damages thereof.

16
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ARTICLE 5
OBLIGATIONS OF THE CONCESSIONAIRE

5.1 Obligations of the Concessionaire

5.1.1 Subject to and on the terms and conditions of this Agreement, the Concessionaire
shall at itsown cost and expenserocure finance for and undertake the design,
engineering, procurement, constiran, operation and maintenance of the Rort
accordance with the provisions of this Agreement and the Master &tan
observe, fulfil, comply with and perform all its obligations set out in this
Agreement or arising hereunder.

5.1.2 The Concessionairehall comply with all Applicable Laws and Applicable
Permits (including renewals as required) in the performance of its obligations
under this Agreement.

5.1.3 The Concessionaire shall indtaloperate and maintain Project Equipment
sufficient for handlingcargo and Containers equivalent to Daily Capacity.

5.1.4 Save and except as otherwise provided in this Agreement or Applicable Laws, as
the case may be, the Concessionaire shall, in discharge of all its obligations under
this Agreement, conform with andlaete to Good Industry Practice at all times.

5.1.5 The Concessionaire shall, at its own cost and expense, in addition to and not in
derogation of its obligations elsewhere set out in this Agreement:

€)) make, or cause to be made, necessary applicationthetorelevant
Governmental Instrumentalities with such particulars and details as may
be required for obtaining Applicable Permitgéher than those set forth in
Clause 4.1.2and obtain and keep in force and effect such Applicable
Permits and maintain theim conformity with Applicable Laws;

(b) procure, as required, the appropriate proprietary rights, licences,
agreements and permissions for materials, methods, prockisseshow
and systems used or incorporated into the Port;

(c) handle, store, dischargdeliver or dispose of, as the case may be, goods
and/ or cargo in accordance with the provision@&pplicable Lawsand
conforming to Good Industry Practice;

(d) procure that the Access Channel and Entrance Channel are maintained in
accordance with Goolthdustry Practice and offers a minimum Draught of
20.8 (twenty point eightind B (eighteen point foyrmetresrespectively

(e) undertake such reclamation as may be necessary for discharge of its
obligations under this Agreement;

() schedule and regutathe entry, berthing and sailing of vessels in & non
discriminatory manner and in accordance with Applicable Laws and Good
Industry Practice;

17
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(9 provide or cause to be provided pilotage and towage in accordance with
Good Industry Practice and on a adiecriminatory basis;

(h) maintain and provide fire fighting services in accordance wita
provisions of this Agreement ai@bod Industry Practice;

(1) perform and fulfil its obligations under the Financing Agreements;

() make reasonable efforts to maim harmony and good industrial relations
among the personnel employed by it or its Contractors in connection with
the performance of its obligations under this Agreement;

(k) ensure and procure that its Contractors comply with all Applicable Permits
and Applicable Laws in the performance by them of any of the
Concessionaireds obligations under

() always act in a manner consistent with the provisions of this Agreement
andnot causeor fail to do any act, deed or thingshether intentionallypr
otherwise which may in any manner be violative of any of the provisions
of this Agreement;

(m)  support, cooperate with and facilitate tAaithority in performing its
obligations under and in accordance with the provisions of this
Agreement; and

(n)  transfer theProject Assetdo the Authority upon Termination of this
Agreement, in accordance with the provisions thereof.

Obligations relating to Project Agreements

It is expressly agreed that the Concessionaire shall, at all times, be relgponsib
and liable for all its obligations under this Agreement notwithstanding anything
contained in the Project Agreements or any other agreement, and no default under
any Project Agreement or agreement shall excuse the Concessionaire from its
obligations ofiability hereunder.

The Concessionaire shall submit to tAathority the drafts of all Project
Agreements or any amendments or replacements therfp its review and
comments, and thduthority shall have the right but not the obligation to
undetake such review and provide its comments, if any, to the Concessionaire
within 15 (fifteen) days of the receipt of such drafts. Within 7 (seven) days of
execution of any Project Agreement or amendment thereto, the Concessionaire
shall submit to théuthority a true copy thereof, duly attested by a Director of the
Concessionaire, for its record. For the avoidance of doubt, it is agreed that the
review and comments hereunder shall be limited to ensuring compliance with the
terms of this Agreement. It is finer agreed that no review and/or observation of
the Authority and/or its failure to review and/or convey its observations on any
document shall relieve the Concessionaire of its obligations and liabilities under
this Agreement in any manner nor shall thethority be liable for the same in

any manner whatsoever.
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The Concessionaire shall not make adlglition, replacement or amendments to
any of the Financing Agreements without the prior written consent of the
Authority if such replacement or amendmehas, or may have, the effect of
imposing or increasing any financial liability or obligation on fehority, and

in the event that angddition,replacement or amendment is made without such
consent, the Concessionaire shall not enforce such replacensnendment nor
permit enforcement thereof against ththority. For the avoidance of doubt, the
Authority acknowledges and agrees that it shall not unreasonably withhold its
consent for restructuring or rescheduling ofdleét of the Concessionaire

The Concessionaire shall procure that each of the Project Agreements contains
provisions that entitle théuthority to step into such agreement, in its sole
discretion, in substitution of the Concessionaire in the event of Termination or
Suspensiorfthe fiCovenan®). For the avoidance of doubt, it is expressly agreed
that in the event thAuthority does not exercise such rights of substitution within

a period not exceeding 90 (ninety) days from the Transfer Date, the Project
Agreements shall be deemenl dease to be in force and effect on the Transfer
Date without any liability whatsoever on tiaithority and the Covenant shall
expressly provide for such eventuality. The Concessionaire expressly agrees to
include the Covenant in all its Project Agreenseand undertakes that it shall, in
respect of each of the Project Agreements, procure and deliverAatterity an
acknowledgment and undertaking, in a form acceptable tAutteority, from the
counter party(ies) of each of the Project Agreements, eulneler such counter
party(ies) shall acknowledge and accept the Covenant and undertake to be bound
by the same and not to seek any relief or remedy whatsoever frohutierity

in the event of Terminatioor Suspension

Notwithstanding anything tohe contrary contained in the Agreement, the
Concessionaire agrees and acknowledges that selection or replacement of an
O&M Contractor and execution of the O&M Contract shall be subject to the prior
approval of theAuthority from national security and publinterest perspective,

the decision of théwuthority in this behalf being final, conclusive and binding on
the Concessionaire, and undertakes that it shall not give effect to any such
selection or contract without such prior approval of #eathority. For the
avoidance of doubt, it is expressly agreed that approval ofAlkority
hereunder shall be limited to national security and public interest perspective, and
the Authority shall endeavour to convey its decision thereon expeditiously. It is
also agreé that theAuthority shall not be liable in any manner on account of
grant or otherwise of such approval and that such approval or denial thereof shall
not in any manner absolve the Concessionaire or its Contractors from any liability
or obligation underhis Agreement.

Obligations relating to Change in Ownership

The Concessionaire shall not undertake or permit any Change in Ownership,
except with the prior approval of tReithority.

Notwithstanding anything to the contrary contained in tAgreement, the
Concessionaire agrees and acknowledges that:
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€)) all acquisitions of Equity by an acquirer, either by himself or with any
person acting in concert, directly or indirectly, including by transfer of the
direct or indirect legal or beneficialvnership or control of any Equity, in
aggregate 025% (wenty five per cent)or moreof the total Equity of the
Concessionaire, or

(b) acquisition of any control directly or indirectly of the Board of Directors
of the Concessionaire by any person eithehimself or together with any
person or persons acting in concert with him

shall constitute a Change in Ownership requirprgr approval of theAuthority

from national security and public interest perspective, the decision of the
Authority in this behd being final, conclusive and binding on the
Concessionaire, and undertakes that it shall not give effect to any such acquisition
of Equity or control of the Board of Directors of the Concessionaire without such
prior approval of theé\uthority. For the avidance of doubt, it is expressly agreed
that approval of théuthority hereunder shall be limited to national security and
public interest perspective, and tiaithority shall endeavour to convey its
decision thereon expeditiously. It is also agreed thatAuthority shall not be
liable in any manner on account of grant or otherwise of such approval and that
such approval or denial thereof shall not in any manner absolve the
Concessionaire from any liability or obligation under this Agreement.

For the puposes of this Clause 5.3.2:

() the expression fAacquirerao, Acontrol o
have the meaning ascribed thereto in the Security and Exchange Board of
India (Substantial Acquisition of Shares and Takeover) Regula®id,
or ary statutory reenactment thereof as in force as on the date of
acquisition of Equity, or the control of the Board of Directors, as the case
may be, of the Concessionaire;

(i)  the indirect transfer or control of legal or beneficial ownership of Equity
shal mean transfer of the direct or indirect beneficial ownership or control
of any company or companies whether in India or abroad which results in
the acquirer acquiring control over the shares or voting rights of shares of
the Concessionaire; and

(i) power to appoint, whether by contract or by virtue of control or
acquisition of shares of any company holding directly or through one or
more companies (whether situate in India or abroad) the Equity of the
Concessionaire, not less than half of the directumsthe Board of
Directors of the Concessionaire or of any company, directly or indirectly
whether situate in India or abroad, having ultimate contr@bét twenty
five per centjor moreof the Equity of the Concessionaire shall constitute
acquisition ofcontrol, directly or indirectly, of the Board of Directors of
the Concessionaire.
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Obligations relating to Port Services

The Concessionaire shall provide or cause to be provided to the Users of the Port,
the Port Servicespecified in Clause 20.3

The Concessionaire acknowledges that the competitiveness of charges and tariffs
for Port Services will have a direct impact on the business at the Port and the
Concessionaire, therefore, agrees that it shall make its best endeavours to levy
chargesand tariffs on competitive terms based on totapamt costs visxvis
competing ports.

Obligations relating to berthing

Subject to Applicable Laws, the Concessionaire shall follow a policy of non
discrimination with regard to the classes osa#tions of vessel traffic that are
permitted to use the Port and shall not impose limitations on vessel movements
within the limits of the Port or otherwise restrict capacity at the Port.

Subject to any modifications that may be made byAbthoirity in accordance
with Applicable Laws, theConcessionaireshall, when allocating berths or
providing pilotage, towage and mooring/unmooring servicasform and
comply with the provisions of Clause 20.4.

Obligations relating to employment of foreign nationals

The Concessionaire acknowledges, agrees and undertakes that employment of
foreign personnel by the Concessionaire and/or its contractors and their sub
contractors shall be subject to grant of requisite regulatory permits and approvals
including enployment/residential visas and work permits, if any required, and the
obligation to apply for and obtain the same shall and will always be of the
Concessionaire and, notwithstanding anything to the contrary contained in this
Agreement, refusal of or indly to obtain any such permits and approvals by the
Concessionaire or any of its contractors or-sabtractors shall not constitute
Force Majeure Event, and shall not in any manner excuse the Concessionaire
from the performance and discharge of its dailgns and liabilities under this
Agreement.

Obligations relating to employment of trained personnel

The Concessionaire shall ensure that the personnel engaged by it in the
performance of its obligations under this Agreement are at all times properly
trained for their respective functions.

Obligations relating to non-discriminatory access

Subject to the provisions of Clause 5.81% Concessionaire shall manage and
operate the Port on a common user basis and providdisomminatory acces®

all vessels, vehicles, shipping lines, shippers, receivers, forwarders and other
persons in accordance with the provisions of this Agreement and shall refrain
from adoptingany unfair or discriminatory practice against any User or potential
user thereof
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5.8.2 The Concessionaire mayyith prior written notice to theAuthority and in
accordance with Good Industry Practice, offer preferential treatment to any class
or classes of vessels, shipping lines, vehicles or other persons; provided that the
Conces®naire shall not, in any montccurring after the "3 (third) anniversary
of COD, handle the vessels or cargo of an Associate or any other person in whom
it has a direct or indirect financial interest if such vessels or cargo esteéed
(fifty per cent) b the total cargo or number of vesse&s the case may be,
handled by it during sucmonth providedfurther that theAuthority may in its
discretion waive the aforesaid ceiling58f% (fifty per cent) for a specified period
if it is satisfied that adeqte surplus capacity is available at othempetingports
and such waiver shall not affect the Users advergmigvided also that the
restrictions specified in this Clause 5.8 shall not apply during any year in which
the total cargo handled at the Portleass than 65% (sixty five per cent) of its
Capacity For the avoidance of doubt, tRarties expressly agree that in the event
the Concessionaire handles vessels and/or cargo in breach of the provisions of this
Clause 5.8.2, it shall pay Damages to theh@tty in a sum equal to the Fee
payable for the excess vessels or cargo handled by it, at the rate specified in
Article 27 and Schedu®.

59  Obligations relating to competition

The Concessionaire shall not, either directly or through Associatesany iother
manner acquire control or interest in the operations or servicasyaither port
situatedwithin a distance o250 (two hundredand fifty) kilometres from the Port

such that its share excee2i96 (twenty five per cent) of sucleontrol orinterest

in theoperationor serviceof that port. The Concessionaire shall alswsure and
procure that no person who controls or operates any other port situated within a
distance of 250 (two hundred and fifty) kilometres from the Port shall acquire
contrd or interest in the operations or services of the Port suclitbahareof

such persomxceeds 2% (twentyfive per cent) of such control or interest in the
operations or services of the Port

Provided that this Clause shall not apply if such shateeislirect consequence of
the decisions or directions of tAeithority.

5.10 Obligationsrelating to other cargo and passenger ships

In the event the Concessionaire handles cargo or passenger ships not specified in
this Agreement, it shall adhere to and etve Good Industry Practice in respect
thereof.

511 Obligations relating to medical aid

5.11.1 For providing emergency medical aid during the Operation Period, the
Concessionaire shall set up Medical Aido per at e
PosD ) a tPort twhihe roundthe-clock ambulance services for victims of
accidents on the Port.

5.11.2 The Concessionaire shall, at its cost and in accordance with the type designs
prescribed for such buildings by thuthority, construct a Medical Aid post
building, rot later than 30 (thirty) days prior to Scheduled Completion Date. The
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Medical Aid Post shall be deemed to be part of the Site and shall vest in the
Authority.

512 Sole purpose of the Concessionaire

The Concessionaire having been set up for the sole grirpb exercising the
rights and observing and performing its obligations and liabilities under this
Agreement, the Concessionaire or any of its subsidiaries shall not, except with the
previous written consent of th&uthority, be or become directly or ingctly
engaged, concerned or interested in any business other than as envisaged herein.
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ARTICLE 6
OBLIGATIONS OF THE AUTHORITY

6.1  Obligations of the Authority

6.1.1 The Authority shall, at its own cost and expense undertake, comply with and
perform allits obligations set out in this Agreement or arising hereunder.

6.1.2 The Authority agrees to provide support to the Concessionaire and undertakes to
observe, comply with and perform, subject to and in accordance with the
provisions of this Agreement angplicable Laws, the following:

(@)

(b)

(©)

(d)

(e)

(f)

(9)

Vizhinjam Port

upon written request from the Concessionaire, and subject to the
Concessionaire complying with Applicable Laws, provide reasonable
support and assistance in procuring Applicable Permits required from any
Government Instmmentality for implementation and operation of the
Project;

subject to the Concessionaire complying with Applicable Laws, issue or
cause to be issueall Applicable Permitsincluding environmental or
forest clearancestequired from any Government tnsmentality for
implementation and operation of the Project;

upon written request from the Concessionaipgpvide reasonable
assistance tdhe Concessionaire in obtaining access to all necessary
infrastructure facilities and utilities, including wagnd electricity at rates

and on terms no less favourable to the Concessionaire than those generally
available to commercial customers receiving substantially equivalent
services;

subject to the Concessionaire complying with Applicable Laws, procure o
cause to be procured, the issuance of a deaa the Concessionaire for
distribution of electricity within the Port;

upon written request from the Concessionaire, and subject to the
Concessionaire complying with Applicable Laws, provide reasonable

support and assistance in procuring Applicable Permits and other
approvals required from any Government Instrumentality for declaration

and operation of the Port as a special economic zone under the provisions
of the Special Economic Zones Act, 2005 or aulgstitute thereof;

appoint or procure the appointment of a person designated by the
Concessionaire to discharge the duties and functions of the conservator of
the Port in accordance with the provisions of the Indian Ports Act, 1908;

procure thaino barriers are erected or placedarraboutthe Port by any
Government Instrumentality or persons claiming through or under it,
except for reasons of Emergency, national security, law and order or
collection of interstate taxes;
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(h) make best endeauts to procure that no local Tax, toll or charge is levied
or imposed on the use of whole or any part of the Port;

(1) subject to and in accordance with Applicable Laws, grant to the
Concessionaire the authority to regulate traffic on the Port;

() assi$ the Concessionaire in procuring assistancePolice and Coast
Guardsfor regulation of traffic, removal of trespassers and securitgron
atthe Port;

(k) not do or omit to do any act, deed or thing which may in any manner be
violative of any of the mvisions of this Agreement;

() support, cooperate with and facilitate the Concessionaire in the
implementation and operation of the Project in accordance with this
Agreement;

(m)  upon written request from the Concessionaire and subject to the provisions
of Clause %, provide reasonable assistance to the Concessionaire and any
expatriate personnel of the Concessionaire or its Contractors to obtain
applicable visas and work permits for dischiaggtheir respective
obligations under this Agreement and Breject Agreementaind

(n) upon written request from the Concessionaire, and subject to the
Concessionaire complying with Applicable Laws, provide reasonable
support and assistance in procuring the issuance of an order by the
Government oindiaunder Setion 407 (3) of the Merchant Shipping Act,
1958 for exempting the application of Section 407 (1) of the Merchant
Shipping Act, 1958 in respect of the transhipmenConhtainers to and
from the Port.

6.2  Connectivity to rail and road network

6.2.1 Save ancexcept as specified in this Agreemehi Authority shallno later than
the 3% (third) anniversary of the Appointed Date, provitecause to be provided,
a traffic worthy road with4 (four) lanes connecting thePort to the nearest
National Highway ard shall augment such road as and when required in
accordance with Good Industry Practi€er the avoidance of doubt, the Parties
agree that the construction and operation of such road shall be undertaken by the
Concessionaire as part of the Project amddbst thereof shall be included in the
Total Project Cost, and shall be borne solely by the ConcessioHagrduthority
agrees and undertakes to acquire, no later than®ttférgt) anniversary of the
Appointed Date, the land required for such roamt] & provide the Right of Way
for construction of the road.

6.2.2 The Authority shall no later than tH8" (sixth) anniversary of the Appointed
Date, provide or cause to be provided, a railway line connecting the Port to the
nearest railway station onehregional railway networkior the avoidance of
doubt, the Authority agrees and undertakes to acquire, no later tha#“the
(second anniversary of the Appointed Date, the land required for construction of
the railway line.
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6.3  Obligations relating to Competing Ports

The Authority shall procure that during the subsistence of this Agreement, neither

the Authority nor any Government Instrumentality shall, at any time befqney

of the period specified in Clause 30,1cbmmission or operate or cause ® b
commissioned or operated any Competing Port; provided that the restriction
herein shall not apply if the average throughput exceeds 90% (ninety per cent) of

the existing Capacity of the Port in any year. Upon breach bfe Aut hor i t
obligations hereurat, the Concessionairghall be entitled to the remedies
specifiedin this Agreementandto no other remedy

6.4  Obligations relating to refinancing

Upon request made by the Concessionaire to this effecAutieority shall, in
conformity with any regwations or guidelines that may be notified by the
Government or the Reserve Bank of India, as the case may be, permit and enable
the Concessionaire to secure refinancing, in whole or in part, of the Debt Due on
such terms as may be agreed upon between tmeeSsionaire and the entity
providing such refinancing; provided, however, that the refinancing hereunder
shall always be subject to the prior consent ofAb#hority, which consent shall

not be unreasonably withhel&or the avoidance of doubt, the temwf debt
refinancel hereunder may be determined mutually between the Senior Lenders
and theConcessionairebut the repayment thereof shall be completed no later
than 1 (one) year prior to expiry of the Concession Period.
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ARTICLE 7
REPRESENTATIONS AND WARRANTIES

7.1 Representations andvarranties of the Concessionaire

The Concessionaire represents and warrants tautierity that:

(@)

(b)

()

(d)

(€)

(f)

(@)

(h)
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it is duly organised and validly existing under the laws of India, and has
full power and authority to execute andfpem its obligations under this
Agreement and to carry out the transactions contemplated hereby;

it has taken all necessary corporate and other actions under Applicable
Laws to authorise the execution and delivery of this Agreement and to
validly execise its rights and perform its obligations under this
Agreement;

along with its Associatedt has the financial standing and capacity to
undertake the Project in accordance with the terms of this Agreement;

this Agreement constitutes its legalalid and binding obligation,
enforceable against it in accordance with the terms hereof, and its
obligations under this Agreement will be legally valid, binding and
enforceable obligations against it in accordance with the terms hereof;

it is subject ® the laws of India, and hereby expressly and irrevocably
waives any immunity in any jurisdiction in respect of this Agreement or
matters arising thereunder including any obligation, liability or
responsibility hereunder;

the information furnished irhe Bid and as updated on or before the date
of this Agreement is true and accurate in all respects as on the date of this
Agreement;

the execution, delivery and performance of this Agreement will not
conflict with, result in the breach of, constitute default under, or
accelerate performance required by any of the terms of its Memorandum
and Articles of Associatiofior those of any member of the Consortjum

or any Applicable Laws or any covenant, contract, agreement,
arrangement, understanding, decoeeorder to which it is a party or by
which it or any of its properties or assets is bound or affected,;

there are no actions, suits, proceedings, or investigations pending or, to its
knowledge, threatened against it at law or in equity before any oour
before any other judicial, quagidicial or other authority, the outcome of
which may result in the breach of this Agreement or which individually or
in the aggregate may result in any material impairment of its ability to
perform any of its obligatins under this Agreement;

it has no knowledge of any violation or default with respect to any order,
writ, injunction or decree of any court @overnment Instrumentality
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which may result in any material adverse effect on its ability to perform its
obligations under this Agreement and no fact or circumstance exists which
may give rise to such proceedings that would adversely affect the
performance of its obligations under this Agreement;

it has complied with Applicable Laws in all material respeantd has not
been subject to any fines, penalties, injunctive relief or any other civil or
criminal liabilities which in the aggregate have or may have a material
adverse effect on its ability to perform its obligations under this
Agreement;

it shallat no time undertake or permit any Change in Ownership except in
accordance with the provisions of Clause 5.3 and th&s#lected bidder

/ Consortium Membegstogether with{its/ their} Associateshold not less
than 51% (fifty one pecent) of its issed and paid up Equity as on the
date of this Agreementand that no member of the Consortinhose
technical and financial capacity was evaluated for the purposes -of pre
gualification and shotlisting in response to the Request for Qualification
shall during the Construction Periotipld less thar26% (twenty sixper
cent) of such Equityhich shall also beo less than 5% (five per cent) of
the Total Project Cost

{the selected bidderConsortium Members ants/ their} Associates have

the financid standing and resources to fund the required Equity and to
raise the debt necessary for undertaking and implementing the Project in
accordance with this Agreement;

{the selected bidder éach Consortium Membjeiis duly organised and
validly existingunder the laws of the jurisdiction of its incorporation
registration, as the case may, bed has requested tAaithority to enter
into this Agreement witKitself/the Concessionaifgursuant to the Letter
of Award, and has agreed to and unconditionaltcepted the terms and
conditions set forth in this Agreement;

all its rights and interests in the Port shall pass to and vest Autherity

on the Transfer Date free and clear of all liens, claims and Encumbrances,
without any further act or ddeon its part or that of th&uthority, and that

none of the Project Assets shall be acquired by it, subject to any agreement
under which a security interest or other lien or Encumbrance is retained by
any person, save and except as expressly providedgiAgreement;

no representation or warranty by it contained herein or in any other
document furnished by it to thduthority or to any Government
Instrumentality in relation to Applicable Permits contains or will contain
any untrue or misleading séaent of material fact or omits or will omit to
state a material fact necessary to make such representation or warranty not
misleading;

no sums, in cash or kind, have been paid or will be paid, by it or on its
behalf, to any person by way of fees,nouission or otherwise for
securing the Concession or entering into this Agreement or for influencing
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or attempting to influence any officer or employee of fghority in
connection therewith

(q)  all information provided by the {selected bidder/ Cotison Members}
in response to the Request for Qualification and Request for Proposals or
otherwise, is to the best of its knowledge and belief, true and accurate in
all material respectand

n all undertakings and obligations of the Concessionaire grisom the
Request for Qualification and Request for Proposals or otherwise shall be
binding on the Concessionaire as if they form part of this Agreement.

7.2  Representations andvarranties of the Authority
The Authority represents and warrants to the Gzsstonaire that:

€)) it has full power and authority to execute, deliver and perform its
obligations under this Agreement and to carry out the transactions
contemplated herein and that it has taken all actions necessary to execute
this Agreement, exerciges rights and perform its obligations, under this
Agreement;

(b) it has taken all necessary actions under Applicable Laws to authorise the
execution, delivery and performance of this Agreement;

(c) it has the financial standing and capacity to perfornoliigyations under
this Agreement;

(d) this Agreement constitutes a legal, valid and binding obligation
enforceable against it in accordance with the terms hereof;

(e it has no knowledge of any violation or default with respect to any order,
writ, injunction or any decree of any court or any legally binding order of
any Government Instrumentality which may result in any material adverse
effect on theAuthorityd s abi |l ity to perform its
Agreement;

() it has complied with Applicable lves in all material respectand

(9) it has good and valid right to the Site, and has power and authority to grant
a licence in respect thereto to the Concessionaire

7.3 Disclosure

In the event that any occurrence or circumstance comes to the attngidiner

Party that renders any of its aforesaid representations or warranties untrue or
incorrect, such Party shall immediately notify the other Party of the same. Such
notification shall not have the effect of remedying any breach of the
representatiomr warranty that has been found to be untrue or incorrect nor shall
it adversely affect or waive amght, remedy olobligation of either Party under

this Agreement.
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ARTICLE 8
DISCLAIMER

Disclaimer

The Concessionaire acknowledges that pricth®execution of this Agreement,

the Concessionaire has, after a complete and careful examination, made an
independent evaluation of tlieequest for Qualification, Request for Proposals
Scope of the Project, Specifications and Standards, eXiting stuctures,local
conditions, physical qualities of ground, subsoil, channel and geology,
meteorological and wave related data, traffic volumes and all information
provided by theAuthority or obtained, procured or gathered otherwise, and has
determined tots satisfaction the accuracy or otherwise thereof and the nature and
extent of difficulties, risks and hazards as are likely to arise or may be faced by it
in the course of performance of its obligations hereurider Authority makes no
representation whsoever, express, implicit or otherwise, regarding the accuracy
adequacy, correctness, reliabilitgnd/or completeness oény assessment,
assumptions, statement orformation provided by it and the Concessionaire
confirms that it shall have no claim whkaever against thAuthority in this
regard.

The Concessionaire acknowledges and hereby accepts the risk of inadequacy,
mistake or error in or relating to any of the matters set forth in Clause 8.1.1 above
and hereby acknowledges and agrees thafthieority shall not be liable for the

same in any manner whatsoever to the Concessiofili;=Consortium Members

and theif Associates or any person claiming through or under any of them.

The Parties agree that any mistake or error in or reladiggy of the matters set
forth in Clause 8.1.1 above shall not vitiate this Agreepmmender it voidable

In the event that either Party becomes aware of any mistake or error relating to
any of the matters set forth in Clause 8.1.1 above, th&y Bhall immediately
notify the other Party, specifying the mistake or erpyovided, however, that a
failure on part of theéAuthority to give any notice pursuant to this Clause 8.1.4
shall not prejudice the disclaimer of tAathority contained in Clase 8.1.1 and

shall not in any manner shift to th&uthority any risks assumed by the
Concessionaire pursuant to this Agreement.

Except as otherwise provided in this Agreement, all risks relating to the Project
shall be borne by the Concessionaire gredAuthority shall not be liable in any
manner for such risks or the consequences thereof.
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Part llI
Development and Operations
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ARTICLE 9
PERFORMANCE SECURITY

9.1 Performance Security

9.1.1 The Concessionaire shall, for the performance of its obigst hereunder,
provide to theAuthority no later than 180 (one hundred and eighty) days from the
date of this Agreement, an irrevocable and unconditional guarantee from a Bank
for a sum equivalent to R420 crore (Rupee®ne hundred and twentyore)in
the form set forth in Schedule ( tPdrfermaince Securityd ) . Unt i | such
the Performance Security is provided by the Concessionaire pursuant hereto and
the same comes into effect, the Bid Security shall remain in force and effect, and
upon such prosgion of the Performance Security pursuant heretoAtitbority
shall release the Bid Security to the Concessionaire.

9.1.2 Notwithstanding anything to the contrary contained in this Agreement, in the
event Performance Security is not provided by the €ssionaire within a period
of 180 (one hundred and eighty) days from the date of this Agreement, the
Authority may encash the Bid Security and appropriate the proceeds thereof as
Damages, and thereupon all rights, privileges, claims and entitlements of the
Concessionaire under or arising out of this Agreement shall be deemed to have
been waived by, and to have ceased with the concurrence of the Concessionaire,
and this Agreement shall be deemed to have been terminated by mutual
agreement of the Parties.

9.2  Appropriation of Performance Security

Upon occurrence of a Concessionaire Defaulfailure to meet any Condition
Precedentthe Authority shall, without prejudice to its other rights and remedies
hereunder or in law, be entitled to encash and apprepra the Performance
Securitythe amounts due to it for and in respecsoth Concessionaire Default

or for failure to meet any Condition Precedeftpon such encashment and
appropriation from the Performance Security, the Concessionaire shall, #5thin
(fiteen) days thereof, replenish, in case of partial appropriatiothdmriginal

level of the Performance Security, and in case of appropriation of the entire
Performance Security provide a fresh Performance Security, as the case may be,
failing which the Authority shall be entitled to terminate this Agreement in
accordance with Article 8 Upon suchreplenishment or furnishing of a fresh
Performance Security, as the case may be, the Concessionaire shall be entitled to
an additional Cure Period 420 (one hundred and twentglays for remedying

the Concessionaire Defaut for satisfyingany Condition Precedenand in the

event of the Concessionaire not curing its defaultmeeting such Condition
Precedentvithin such Cure Period, th&uthority shal be entitled to encash and
appropriate such Performance Security as Damages, and to terminate this
Agreement in accordance with Articl8.3

9.3 Release of Performance Security

The Performance Security shall remain in force and effect for a period otane y
from the Appointed Date, but shall be released earlier upon the Concessionaire
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expending on Project construction an aggregate sum that is not less than 20%
(twenty per cent) of the Total Project Costcluding Equity Support, if any
provided howevey that the Performance Security shall not be releasdbeif
Concessionaire is in breach of this Agreement. Upon request made by the
Concessionaire for release of the Performance Security along with the particulars
which establish satisfaction of the reguments specifieth this Clause 9.3, the
Authority shall release the Performance Security forthwith.

9.4 Deemed Performance Security

The Parties expressly agree that upon release of the Performance Security in
accordance with the provisions of Clause, @3ubstitute Performance Security

for a like amount shall be deemed to be created under this Clayss &.4 is a
Performance Security under Clausg for and in respect of the enti@ncession
Period ( t heemé@&d Performance Security.) The Deema& Performance
Security shallbe unconditional and irrevocable, and shalbtwithstanding
anything to the contrary contained in Claus233 constitute the first and
exclusive charge oran equivalent balance in the Escrow account #rel
payments accrued @ayments due and payable subsequently, as the case may be,
to the Concessionaire under this Agreement and over whicAutierity shall

have the first and exclusive charge aheé rightto appropriate any amount
therefrom as if it is @ appropriation mm the DeemedPerformance Security
underClause %. For the avoidance of doubt, the Parties agree that no amounts
shall be earmarked, frozen or withheld in the Escrow Account for securing
payment of any potential Damages that may fall due at a subseatatentand

only the amounts which shall have become due and payable by the
Concessionairaupon occurrence of Concessionaire Defaliall be liableto
appropriation hereunder

9.5  Appropriation of Deemed Performance Security

Upon occurrence of a ConcessimaaDefault, the Authority shall, without
prejudice to its other rights and remedies hereunder or in law, be entitled to
appropriate the relevant amounts from the Deemed Performance Security as
Damages for Concessionaire Default. For the avoidance of ,dthétParties
expressly agree that upon the Deemed Performance Security being appropriated,
in whole or in part, it shall be deemed to be replenished to the extent of such
appropriation.

9.6 References to Performance Security

References to Performance Satyuoccurring in this Agreement for and in
respect of any period prior to the delivery of the Performance Security by the
Concessionaire to thaAuthority, or in respect of any period subsequent to the
expiry or release thereof, as the case may be, skatbbstrued solely for the
purposes of calculating the amount of Damages payable by the Concessionaire,
and the amount so determined shall be appropriated from the Bid Security or
Deemed Performance Security, as the case may be.

34

Vizhinjam Port



Draft Concession Agreement

ARTICLE 10
RIGHT OF WAY

10.1 The Site

The site of the Port shall comprise the real estate described in Scheantein

respect of which the Right of Way shall be provided and granted Auiherity

to the Concessionaire as a licensee under and in accordance with this Agreement
(t hSaed N . For the avoidance of doubt, it
that references to the Site shall be construed as references to the real estate
required for the Port as set forth in Schediiland shall include use of the Site

for PortEstde Developmentand in the event of Capacity Augmentation thereof,
references to the Site shall be constrieeidcludethe real estate required for such
Capacity Augmentation in accordance with the said ScheBatethe avoidance

of doubt, the Parties ege that for and in respect of the construction and/or
operation of any road by the Concessionaire in accordance with the provisions of
Clause 6.2.1, references to the Site shall be construed to include the real estate
required for such road.

10.2 Licence,Access and Right of Way

10.2.1 The Authority hereby grants to the Concessionaire access to the Site for carrying
out any surveys, investigations and soil tests that the Concessionaire may deem
necessary during the Development Period, it being expressigedigand
understood that théuthority shall have no liability whatsoever in respect of
survey, investigations and tests carried out or work undertaken by the
Concessionaire on or about the Site pursuant hereto in the event of Termination or
otherwise.

102.2 In consideration of the Concession Fee, this Agreement and the covenants and
warranties on the part of the Concessionaire herein containedutherity, in
accordance with the terms and conditions set forth herein, hereby grants to the
Concessionairecommencing from the Appointed Date, leave and licence rights in
respect of all the land (along with any buildings, constructions or immovable
assets, if any, thereon) comprising the Site which is described, delineated and
shown in Schedulé hereto (thefiLicensed Premises ) on an fdas i s
basis, free of any Encumbrances, develop, operate and maintain the said
Licensed Premises, together with all and singular rights, liberties, privileges,
easements and appurtenances whatsoever to the saidsddcePremises,
hereditaments or premises or any part thereof belonging to or inwagyy
appurtenant thereto or enjoyed therewith, for the duration of the Concession
Period and, for the purposes permitted under this Agreement, and for no other
purpose whatsever.

10.2.3 The licence, access andight of Way granted by this Agreement to the
Concessionaire in respect of land and water channels shall always be subject to
existing rights of way and the Concessionaire shall perform its obligations in a
manner thatheexisting land and water channels or an alternative thereof are open
to traffic at all times during the Construction Period.

35

Vizhinjam Port



Draft Concession Agreement

10.2.41t is expressly agreed that thicence granted hereunder shall terminate
automatically and forthwith, without the neéamt any action to be taken by the
Authority to terminate thdicence upon the Termination of this Agreement for
any reason whatsoevdfor the avoidance of doubt, the Parties expressly agree
that notwithstanding any temporary or permanent structureedrectthe Site by
the Concessionaire or its slibensees, the licence in respect of the Site shall
automatically terminate, without any further act of the Parties, upon Termination
of this Agreement.

10.2.5 The Concessionaire hereby appoints Muwthority (acting directlyor through a
nominee) to be its true and lawful attorney, to execute and sign in the name of the
Concessionaire a transfer or surrender of ltbence granted hereunder at any
time after the Concession Period has expired or has beemagechiearlier in
terms hereof, a sufficient proof of which will be the declaration of any duly
authorised officer of théuthority, and the Concessionaire consents to it being
registered for this purpose.

10.2.6 It is expressly agreed that trees on the @ite property of thAuthority except
that the Concessionaire shall be entitled to exercise usufructory rights thereon
during the Concession Period

10.3 Procurement of the Site

10.3.1 Pursuant to the notice specified in Clause 4.1.2Attaority Repregntative and
the Concessionaire shall, on a mutually agreed date and time, inspect the Site and
prepare a memorandum containing an inventory of the Site including the vacant
and unencumbered land, buildings, structures, road works, quay wall, cargo
handlirg equipment, other equipment, trees and any other immovable property on
or attached to the Site. Such memorandum shall have appended thereto an
appendiAgpendixohe sipeci fying in reasonabl e d
to which vacant access and Rigof Way has not been granted to the
Concessionaire. Signing of the memorandum? ifiwo) counterparts (each of
which shall constitute an original), by the authorised representatives of the Parties
shall subject to the provisions of Clause 10.2.2dbemed to constitute a valid
licence and Right of Way to the Concessionaire for free and unrestricted use and
development of the vacant and unencumbered Site during the Concession Period
under and in accordance with the provisions of this Agreement ana fother
purpose whatsoever. For the avoidance of doubt, it is agreed that valid licence and
Right of Way with respect to the parts of the Site as set forth in the Appendix
shall be deemed to have been granted to the Concessionaire upon vacant access
thereb being provided by thauthority to the Concessionaire.

10.3.2 Without prejudice to the provisions of Clause 10.3.1, the Parties hereto agree that
on or prior to the Appointed Date, tAeithority shall have granted vacant access
and Right of Way such thahe Appendix shall not include more than 10% (ten
per cent) of the total area of the Site required and necessary for tharfebm
the event Financial Close is delayed on account of delay in grant of such vacant
access and Right of Way, teithority shall be liable to payment of Damages as
if it is a delay under the provisions of Clause. &£@r the avoidance of doubt, the
Authority acknowledges and agrees that the Appendix shall not include any land
which is necessary and required tbe constructiorof any critical element of the
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Portwithout which the Completion Certificate or Provisional Certificate may not
be granted.The Authority further acknowledges and agrees that prior to the
Appointed Date , it shall have procured issuance of the statutdifycation
under Applicable Laws for vesting of all land comprising the Port in the
Authority, save and except stray plots of land which the Parties mutually agree to
exclude from such vesting prior to the Appointed Dalbe Parties also
acknowledge andgree that the conditions specified in this Clause 10.3.2 shall not
be modified or waived by either Party.

10.3.3 On and after signing the memoranduoeferred to in Clause 10.3.and until the
Transfer Date, the Concessionaire shall maintain a rthmdock vigil over the
Site and shall ensure and procure that no encroachment thereon takes place, and in
the event of any encroachment or occupation on any part thereof, the
Concessionaire shall report such encroachment or occupation forthwith to the
Authority and undertake its removal at its cost and expenses.

10.3.4 The Authority shall make best efforts to gmare and grant no later tharm365
(three hundred and sixty fiyelays from the Appointed Datthe Right of Way to
the Concessionaire in respect of lanhd included in the Appendix, and in the
event of delay for any reason other than Force Majeure or breach of this
Agreement by the Concessionaire, it shall pay to the Concessionaire Damages in a
sum calculated at the rate of Re(Rupeetwo) E)er day fo every 1 (one) square
metreor part thereof, commencing from tB66" (three hundred and sixty sijth
day of the Appointed Date and until such Right of Wsagrocured.

10.3.5 Upon receiving Right of Way in respect of any land included in the Appeitndix, t
Concessionaire shall complete the Construction Works thereon within a
reasonable period to be determined by the Independent Engineer in accordance
with Good Industry Practice; provided that the issue of Provisional Certificate
shall not be affected orethyed on account of vacant access to any part of the Site
not being granted to the Concessionaire or any construction on such part of the
Site remaining incomplete on the date of Tests on account of the delay or denial
of such access thereto.

10.4 Site tobe free from Encumbrances

Subject to the provisions of Clause 10.3, the Site shall be made available by the
Authority to the Concessionaire pursuant hereto free from all Encumbrances and
occupations and without the Concessionaire being required to makmaament

to theAuthority on account of any costs, compensation, expenses and charges for
the acquisition and use of such Site for the duration of the Concession Period,
except insofar as otherwise expressly provided in this Agreement. For the
avoidance bdoubt, it is agreed that existing rights of way, easements, privileges,
liberties and appurtenances to the Licensed Premises shall not be deemed to be
Encumbrancedt is further agreed that the Concessionaire accepts and undertakes
to bear any and allgks arising out of the inadequacy or physical condition of the
Site.
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Protection of Licensed Premise$srom Encumbrances

During the Concession Period, the Concessionaire shall protect the Site from any
and all occupations, encroachments or Encumbrarames shall not place or
create nor permit any Contractor or other person claiming through or under the
Concessionaire to place or create any Encumbrance or security interest over all or
any part of the Site or the Project Assets, or on any rights of dheeSsionaire
therein or under this Agreement, save and except as otherwise expressly set forth
in this Agreement.

Special/temporary right of way

The Concessionaire shall bear all costs and charges for any special or temporary
right of way required byit in connection with access to the Site. The
Concessionaire shall obtain at its cost such facilities on or outside the Site as may
be required by it for the purposes of the Port and the performance of its
obligations under this Agreement. TAathority agrees that it shall endeavour to
provide such temporary facilities to the Concessionaire on best effort basis and
subject to payment of such ehas as it may reasonably specify.

Access to theAuthority and Independent Engineer

The licence,Right of Way and right to the Site granted to the Concessionaire
hereunder shall always be subject to the right of access éfutherity and the
Independent Engineer and their employees and agents for inspection, viewing and
exercise of their rights and performanaf their obligations under this Agreement.

Geological andarchaeologicalfinds

It is expressly agreed that mining, geological or archaeological rights do not form
part of the licence granted to the Concessionaire under this Agreement and the
Conces®naire hereby acknowledges that it shall not have any mining rights or
interest in the underlying mineraldossils, antiquities, structures or other
remnants or things either of particular geological or archaeological interdst
thatsuch rights, inteest and propertgn or under the Sitghall vest in and belong

to the Authority or the concerned Governmeninstrumentality. The
Concessionaire shall take all reasonable precautions to prevent its workmen or
any other person from removing or damaging satérest or property and shall
inform the Authority forthwith of the discovery thereof and comply with such
instructions as théuthority or the concerned Government Instrumentalmay
reasonably give for the removal of such property. For the avoidammubt, it is

agreed that any reasonable expenses incurred by the Concessionaire hereunder
shall be reimbursed by th&uthority. It is also agreed that th&uthority shall
procure that the instructions hereunder are issued by the concerned Government
Instrumentality within a reasonable peried as to enable the Concessionaire to
continue its Construction Works with such modifications as may be deemed
necessary

Additional land for Capacity Augmentation

The additional real estate required for Capagitygmentation shall be acquired
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by the Authority and granted to the Concessionaire no later3htnwee)years

prior to the Scheduled Capacity Augmentation Date and the provisions of this
Article 10 shall applymutatis mutandisto such real estate anal any other land
over which Right of Way is procured and granted by the Authority to the
Concessionaire at any time during the Concession Period.
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ARTICLE 11
UTILITIES AND ROADS

11.1 Existing utilities

Notwithstanding anything to the contrary containedelerthe Concessionaire
shall ensure thathe respective entities owning thexisting right of way or
utilities on, under or above the Site aeabled by it to keep sudltilities in
continuous satisfactory use, if necessary, by providing suitable terppora
permanent diversions with the authority of the controlling body of that utility.

11.2 Shifting of obstructing utilities

11.2.1 The Concessionaire shall, subject to Applicable Laws and with assistance of the
Authority, undertake shifting of any utiitincluding electric lines, water pipes
and telephone cables, to an appropriate location or alignment within or outside the
Site if and only if such utility causes shall cause material adverse effect on
the construction, operation or maintenance efBort. The cost of such shifting
shall be borne by théuthority or by the entity owning such utility, if the
Authority so directs, and in the event of any delay in shifting thereof, the
Concessionaire shall be excused for failure to perform any of ligatbns
hereunder if such failure is a direct consequence of delay on the part of the entity
owning such electric lines, water pipes or telephone cables, as the case may be.

11.2.2 The Parties expressly acknowledge and agree that the Total ProjeatcDoses
a sum of Rs10cr. (Rupeesencrore) to be expended on shifting of utilities under
and in accordance with the provisions of Clause 11.2.1. The Concessionaire
agrees and undertakes that upon receipt of a notice from the Authority to this
effect, t shall transfer the amount specified therein to the entityiraythe
relevant utility for meeting the expenditure on the specified shifting of utility on
behalf of the Authority. The Parties further agree that any expenditure in excess of
the aforesaid rmount shall be borne entirely by the Authority. The Parties also
agree that in the event any part of the aforesaid amount remains unspent as on
COD, the Concessionaire shall transfer such unspent balance to the Authority
within a period of 30 (thirty) dayisom COD.

11.3 New utilities

The Concessionaire shall allow, subject to such conditions asutiherity may
specify, access to, and use of the Site for laying telephone lines, water pipes,
electric cables or other public utilities. Where such accesssercauses any
financial loss to the Concessionaire, it may require the user of the Site to pay
compensation or damages as per Applicable Laws. For the avoidance of doubt, it
is agreed that use of the Site under this Clalk8 shall not in any manner
relieve the Concessionaire of its obligation to maintain the Port in accordance
with this Agreement and any damage caused by such use shall be restored
forthwith.
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11.4 Felling of trees

The Authority shall assist the Concessionaire in obtaining the Appli€arhaits

for felling of trees to be identified by the Authority for this purpose if and only if
such trees cause a material adverse effect on the construction, operation or
maintenance of thed?. In the event of any delay in felling thereof for reasons
beyond the control of the Concessionaire, it shall be excused for failure to
perform any of its obligations hereunder if such failure is a direct consequence of
delay in the felling of trees. For the avoidance of doubt, the costs and expense in
respect of fing of trees shall be borne by the Concessionaire and any revenues
thereof shall be paid to the Authority.
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ARTICLE 12
CONSTRUCTION OF THE PORT

12.1 Obligations prior to commencement of construction
Prior to commencement of Construction Works, the Caiceaire shall:

(@)  submit to theAuthority and the Independent Engineer its detailed design,
construction methodology, quality assurance procedures, and the
procurement, engineering and construction time schedule for completion
of the Project in accordaaavith the Project Completion Schedule as set
forth in Schedul&s;

(b)  appoint its representative duly authorised to deal withAt#hority in
respect of all matters under or arising out of or relating to this Agreement;

(c) undertake, do and perform alch acts, deeds and things as may be
necessary or required before commencement of construction under and in
accordance with this Agreement, Applicable Laws and Applicable
Permits; and

(d) make its own arrangements for quarryiaigd procuremendf materias
needed for the Project under and in accordance with Applicable Laws and
Applicable Permits.

12.2 Interruption during Construction Period

12.2.1 During the Construction Period, the Concessionaire may, at its cost, interrupt and
divert the flow of water oroad traffic adjacent to the Port if such interruption and
diversion is necessary for the efficient progress of Construction Works and
conforms to Good Industry Practice; provided that such interruption and diversion
shall be undertaken by the Concessiananly with the prior written approval of
the Independent Engineer which approval shall not be unreasonably withheld. For
the avoidance of doubt, it is agreed that the Concessionaire shall at all times be
responsible for ensuring safe operation of Casion Works and shall restore
the interruption or diversion within the period specified by the Independent
Engineer.

12.2.2In the event of default by the Concessionaire in discharging the obligations
specified in Clause 12.2.1, taithority may levy andecover Damages equal to
0.2% (zero point two per cent) of the Performance Security for each day of
default hereunder.

123 Master Plan for the Site

12.3.1 The Concessionaire shall at all times procure and ensure thaPdties
constructed and develogpein accordance with the Master Plan set forth in
ScheduleA.

12.3.2 The Concessionaire may, with prior written consent of the Authority, use any area
earmarked for future expansion of the Port, for other purposes incidental to or
associated with the Pountil the same is required for the expansion specified in
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the Master Plan, subject to the condition that only temporary structures may be
constructed in such area and the use thereof shall at all times be in conformity
with Applicable Laws and Good IndugtPractice.

12.3.3 The Concessionaire may, at any time during the Concession Period, seek approval
of the Authority for modifications in the Master Plan to improve or augment the
Port Services and upon receipt of any request hereunder, the Authoritgrahall
approval to the extent reasonably required in pursuance of this Clause 12.3.3. For
the avoidance of doubt, the Parties expressly agree that the Master Plan shall not
be amended for and in respect of Port Estate Development, save and except when
requred to deal with the effects of Force Majeure or for providing facilities or
amenities to Users without payment of any Fee or charge. The Parties further
agree that in the event of any modification of the Master Plan for any reason
whatsoever, the Authdy shall ensure and procure that the Concessionaire is
placed in the same financial position as it would have enjoyed had there been no
amendment to the Master Plan resulting in any change in costs, returns or other
financial burden or gains, as the casaynbe. For the purposes of placing the
Concessionaire in the same financial position as it would have enjoyed had there
been no amendment to the Master Plan affecting the costs, returns or other
financial burden or gains, the Parties shall adopt the melihgy laid down in
Clause 2.3.

12.4 Drawings

I n respect of the Ceaing® the Drawvingsiofrthe ®®t o bl i
as set forth in Scheduld, the following shall apply:

(@) The Concessionaire shall prepare and submit, with reasonable pesspt
and in such sequence as is consistent with the Project Completion
Schedule,3 (thre@ copies each of all Drawings to the Independent
Engineer for review

(b) By submitting the Drawings for review to the Independent Engineer, the
Concessionaire shaleldeemed to have represented that it has determined
and verified that the design and engineering, includthg field
construction criteria related thereto, are in conformity with Skepe of
the Project Specifications and Standardépplicable Laws andGood
IndustryPractice

(© Within 15 (fifteen) days of the receipt of the Drawings, the Independent
Engineer shall review the same and convey its observations to the
Concessionaire with particular reference to their conformity or otherwise
with the Scopeof the Project and the Specifications and Standards. The
Concessionaire shall not be obliged to await the observations of the
Independent Engineer on the Drawings submitted pursuant hereto beyond
the said 15 (fifteen) days period and may begin or cont@urestruction
Works at its own discretion and risk

(d) If the aforesaid observations of the Independent Engineer indicate that the
Drawings are not in conformity with the Scope of the Project or the
Specifications and Standards, such Drawings shall beseevby the
Concessionaire and resubmitted to the Independent Engineer for review.
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The Independent Engineer shall give its observations, if any, within 7
(seven) days of receipt of the revised Drawings

(e) No review and/or observation of the Independengifger and/or its
failure to review and/or convey its observations on any Drawings shall
relieve the Concessionaire of its obligations and liabilities under this
Agreement in any manner nor shall the Independent Engineer or the
Authority be liable for thesame in any manner

() Without prejudice to the foregoing provisions of this Clauset,lthe
Concessionaire shall submit to tAathority for review and comments, its
Drawings relating to alignment of the Port, finished floor level and general
arrangemendrawings of the Port, and thuthority shall have the right
but not the obligation to undertake such review and provide its comments,
if any, within 30 (thirty) days of the receipt of such Drawings. The
provisions of this Clause ¥shall applymutatismutandisto the review
and comments hereunder

()  Within 90 (ninety) days o€OD, the Concessionairghall furnish to the
Authority and the Independent Engineer a complete set dfuiis
Drawings, in 2 (two) hard copies andits editable digitalforma or in
such other mediunand mannelas may be acceptable to tAathority,
reflecting the Port as actually designed, engineered and constructed,
including an asuilt survey illustrating the layout of the Port and setback
lines, if any, of the buildingsral structures forming part of Project
Equipment.

12.5 Completion of the Port

125.1 On or after the Appointed Date, the Concessionaire shall undertake construction
of the Port as specified in Schedideand Scheduk€, and in conformity with the
Specificaions and Standards set forth in SchedbleThe 1,460" (one thousand
four hundred and sixtiefhday from the Appointed Date shall be the scheduled
date for compl et Bcbaduled Completiom Dd®eo)r t a n(dt hteh e
Concessionaire agrees and undertakhat the Port shall be completed on or
before the Scheduled Completion Ddter the avoidance of doubt, it is agreed
that the Project Completion Schedule and Scheduled Completion Date shall not
apply toPortEstate Development.

125.2 The Concessionar shall construct the Port in accordance with the Project
Completion Schedule set forth in Sched@eln the event that the Concessionaire
fails to achieve any Project Milestone within a period of 90 (ninety) days from the
date set forth for sucRrojectMilestone in Schedul&, unless such failure has
occurred due to Force Majeure or for reasons attributable #utherity, it shall
pay Damages to th&uthority in a sum calculated at the rate of 0.1% (zero point
one per cent) of the amount of Performar@ecurity for delay of each day until
suchProjectMilestone is achieved; provided that if any or all Project Milestones
or the Scheduled Completion Date are extended in accordance with the provisions
of this Agreement, the dates set forth in Sche@ulehall be deemed to be
modified accordingly and the provisions of this Agreement shall apply as if
ScheduleG has been amended as above; provided further that in the@@ént
is achieved on or before the Scheduled Completion Date, the Damages paid under
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this Clause 13.2 shall be refunded by th&uthority to the Concessionaire, but
without any interest thereon. For the avoidance of doubt, it is agreed that recovery
of Damages under this Clause32.shall be without prejudice to the rights of the
Authority under this Agreement, including the right of Termination thereof.

125.3 In the event that the Port is not completadl COD does not occwvithin 270
(two hundred and seventy) days from the Scheduled Completion Date, unless the
delay is on account of rsans attributable to thAuthority or due to Force
Majeure, theAuthority shall be entitled to terminate this Agreement.

12.6 Construction of Funded Works

126.1 The Authorityacknowledges, agrees and undertakes that it shall, in accordance
with the provisons of this Clausé&2.6 reimburse the capital costs incurred by the
Concessionairéor and in respect of theonstructionworks referred toin Clause
126.2( t Hended Workso .)

126.2 The Parties acknowledge and agree that the lsamp costs of altonstruction
works comprising~unded Works, as specified in SchedBleshall be deemed to
be Rs.1,463crore (Rupeesone thousanfbur hundred anaixty threecrore). The
Parties further agree that the amount specified hereinabove shall be modified to
the etent of variationin WPI occurring between the Bid Date and the Appointed
Date and the amount so revised shall be due and payable to the Concessionaire
The Parties also acknowledge that the aforesaid costs of Funded Works have not
been included in thadure specified in the definition of Total Project Cost.

126.3 The Concessionaire acknowledges and agrees that the capital cost of each of the
Funded Works shall be deemed to be equal to the Bumpamount specified in
ScheduleB and theaggregateheref shall not exceed the amount specified in
Clause 1&6.2. The Concessionaire further agrees and undertakes that any
expenditure in excess thereof shall, save and except where such excess is on
account of Force Majeure, Change of Scope or Change in Lale asise may,
be borne entirely and solely by the Concessionaire. For the avoidance of doubt,
the Parties expressly agree thany additional costs incurred by the
Concessionaire on account of Force Majeure, Change of Scope or Change in Law,
as the case ay be, shall be reimbursed forthwith by the Authority.

126.4 Without prejudiceto the provisions of Clausel26.2 and 126.3, the Authority
shall pay to the Concessionaire, in 4 (four) equal instalments, the dump
amount due and payabldor each of he Funded Works, upon receiving
certification from the Independent Engineer stating that the Concessionaire has
completed about 30% (thirty per cent), 60% (sixty per cent), 80% (eighty per
cent) and 100% (one hundred per cent) of the respective Funded.\Workthe
avoidance of doubt, the Parties agree that the provisions of this Clagshal?.
be applied individually, and not collectively, to each of the Funded Works.

126.5 All Funded Works shall be constructed by the Concessionaire as if they are
Construction Works forming part of the Project, and the provisions of this
Agreement shall applsnutatis mutandiso such Funded Works, save and except
as otherwise provided in this Claus2 6
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126.6 The User Feegpayable in accordance with the provisiamisthis Agreementfor
and in respect of Funded Works shall be levied, collected and appropriated by the
Concessionaire in lieu of its obligations relating to operation, maintenance, defect
liability and other functions.

126.7 The Concessionaire may, fand in respect of Funded Works, require the
Aut hority to provide a mobi IMobdisaion on ad
Advanced) whi ch shall carry interest at t
Bank of India from time to time and calculated at ahnests.

Vv
h

126.8 The Mobilisation Advance shall be equal to 20% (twenty per cent) of the amount
specified in Clause 122, and shall be disbursed in 2 (two) equal instalments
upon the Concessionaire furnishingoank guarantee, substantially in the form
specified at SchedulE, for an amount equal to 115% (one hundred and fifteen
per cent) of such advance. Th& (first) instalment shall be disbursed by the
Authority upon demand to be made the Concessionaire at any time after the
Appointed Date and th 2" (second) instalment shall be disbursed after the
Concessionaire has expended at least 20% (twenty per cent) of the Equity. One
half of the Mobilisation Advance shall be adjusted against tHe(tBird)
instalment due and payable under the provisairSlause 14.4 and the balance
alongwith accruedinterest shall be adjusted against the last instalment due and
payable thereunder. For the avoidance of doubt, any interest remaining unpaid
hereunder shall be paid by the Concessionaire no later than COD.

126.9 In the event of Termination occurring prior to completion of Funded Works, the
Authority shall pay to the Concessionaire a sum equal to: (a) 75% (seventy five
per cent) of the fair value of the Funded Works undertaken until the Transfer Date
if such Termination occurs on account of a Concessionaire Defawdt Non
Political Event or (b) 110% (one hundred and ten per cent) of such fair value if
Termination occurs on account of an Authority DefaaltPolitical Event or an
Indirect Political EventThe Partiegexpresslyagree that the fair value referred to
hereinabove shall be assessed and determinddebindependent Engineéfhe
Partiesfurtheragree that any amount paid by the Authority to the Concessionaire
in pursuance of the provisions ofases 1%.4 and 1.8 shall also be deducted
from the amount payable hereunder.

126.10The obligations of the Concessionaire, for and in respect of the fishing harbour
forming part of Funded Works, shall be restricted to the construction thereof. For
the avoidance of doubt, the Parties expressly agree that the operation and
maintenance of the fishing harbour shall, at all times, be undertaken by the
Authority. The Parties further agree that the Concessionaire shall be responsible
and liable for and inespect of all defects and deficiencies in the construction of
the fishing harbour which may be detected within a period of 2 (two) years from
COD, and it shall have the obligation to repair and rectify, at its own cost, all such
defects and deficiencies amy be determined by the Independent Engineer.

12.7 Additional Port Terminals

12.7.1 TheConcessionairenay, in accordance with Applicable Laws, Specifications and
Standards and Maintenance Requirements, construct, install and operate
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additional berthsrad terminalswhich arein addition to theexisting Portbut not
forming part of Capacity Augmentatignt hAdditighal Port Terminalso) and
may demand and appropriatéser Feefrom the Usersin accordance with the
provisions of this reement.

12.7.2 The User Fee for Additional Port Terminals constructed hereunder shall be
determined in accordance with the provisions of Article 27.

12.7.3 Additional Port Terminals constructed under the provisions of this Clau3e 12.
shall be eligible for Termination Paymteunder the provisions of Article83
Provided, however, that the Total Project Cost shall be deemed to have increased
by the same proportion that thapacity ofAdditional Port Terminals bear to the
existing Project.

12.7.4 All provisions of this Agreemnt shall applynutatis mutandiso such Additional
Port Terminals.

128 Capacity Augmentation

128.1 The Concessionaire shall undertake Capacity Augmentation as specified in
ScheduleB and Scheduk€, and in conformity with the Specifications and
Standard set forth in Schedul®, so that the Project shall hav@apacity
Augmentationon or before thearlier of (a) thedd" (thirtieth) anniversary of the
Appointed Dateand (b) thes™ (fifth) anniversary of the close of the Accounting
Year in which the thraghputhas, for a continuous period of{Bireg Accounting
Years, exceeded5% (seventy fiveper cent) of the existinGapacity of the Port
( t hSehediiledCapacity Augmentation Dated )For the avoidance of doubt,
the Parties agree that the Concessionanay, in its discretion, undertake
Capacity Augmentation in phases, as specified in Sch&lated Scheduk€.

128.2 The provisions of this Agreement shall appigutatis mutandisto Capacity
Augmentation save and except where express provisions tccoimérary have
been made fo€apacity Augmentatian

128.3 Notwithstanding anything to the contrary contained in this Agreement, in the
event of a CompetingBortbeing canmissionecdr operategrior to the Scheduled
Capacity Augmentatioate, the Concessiaire shall be deemed to be relieved
of its obligation to undertak€apacity Augmentationnder this Agreement.

12.9 Termination due to failure to completeCapacity Augmentation

In the event thaCapacity Augmentatiois not completed on or before tB€"
(thirtieth) anniversary of the Appointed Date, the Concession Period shall,
notwithstanding anything to the contrary contained in this Agreement, be deemed
to be 4 (forty) years and accordingly sud®" (fortieth) anniversary shall be the
Transfer DateProvided, however, that the provisions of this Clal@ shall not

apply in the event that the Concessionaire is relieved of its obligation to undertake
Capacity Augmentation in accordance with the provisions of CIh28eS.
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ARTICLE 13

MONITORING OF CONSTRUCTION

13.1 Monthly progress reports

During the Construction Period, the Concessionaire shall, no later than 7 (seven)
days after the close of each month, furnish toAbthority and the Independent
Engineer a monthly report on progress of the @anson Works and shall
promptly give such other relevant information as may be required by the
Independent Engineer.

13.2 Inspection

During the Construction Period, the Independent Engineer shall inspect the Port at
least once a month and make a repdrt osuc h i n s ipsgpection on (t |
Reporto ) stating in reasonable detail t he
particular reference to thferoject Completion Schedul8cope of the Project and
Specifications and Standards. It shall send a copy oindecttion Report to the

Authority and the Concessionaire within 7 (seven) days of such inspection and

upon receipt thereof, the Concessionaire shall rectify and remedy the defects or
deficiencies, if any, stated in the Inspection Report. Such inspectgubonission

of Inspection Report by the Independent Engineer shall not relieve or absolve the
Concessionaire of its obligations and liabilities hereunder in any manner
whatsoever.For the avoidance of doubt, the Parties expressly agree that the
functions @ the Independent Engineer under this Article 13 shall not indRae

Estate Development.

13.3 Tests

13.3.1 For determining that the Construction Works conform to the Specifications and
Standards, the Independent Engineer shall require the Concessiorairey out
or cause to be carried out Tests, at such time and frequency and in such manner as
may be specified by the Independent Engineer from time to time, in accordance
with Good Industry Practice for quality assurance. The size of sample for such
tests shall to the extent possible, not exceBaPbo (ten per cent) of the quantity
and/or number of testsormally required to be undertakéor the construction
works of the Authority implemented through their contractors. The
Concessionaire shall, with duigence, carry out or cause to be carried out all
the tests in accordance with the instructions of the Independent Engineer and
furnish the results thereof to the Independent Engineer. One half of the costs
incurred on such tests, and to the extentfaadtby the Independent Engineer as
reasonable, shall be reimbursed by Ahority to the Concessionair@rovided,
however, that the Independent Engineer may, instead of carrying out the tests
specified hereunder, at its option decide to witness, dicimate in any of the
tests to be undertaken by the Concessionaire for its own quality assurance in
accordance with Good Industry Practice, and in such an event, the Concessionaire
shall cooperate with, and provide the necessary assistintiee Indepndent
Engineer for discharging its functions hereundrn. the avoidance of doubt, the
costs to be incurred on anest which is undertaken for determining the
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rectification of any defect or deficiency in construction shall be borne solely by
the Concesenaire.

13.3.2 In the event that results of any tests conducted under this Clause 13.3 establish
any defects or deficiencies in the Construction Works, the Concessionaire shall
carry out remedial measures and furnish a report to the Independent Engineer i
this behalf. The Independent Engineer shall require the Concessionaire to carry
out or cause to be carried out tests to determine that such remedial measures have
brought the Construction Works into compliance with the Specifications and
Standards, andhé procedure set forth in this Clause 13.3 shall be repeated until
such Construction Works conform to the Specifications and Standards. For the
avoidance of doubt, it is agreed that tests pursuant to this Clause 13.3 shall be
undertaken in addition to anddependent of the tests that shall be carried out by
the Concessionaire for its own quality assurance in accordance with Good
Industry Practice. It is also agreed that a copy of the results of such tests shall be
sent by the Concessionaire to the Indepan&ngineer forthwith.

13.4 Delays during construction

Without prejudice to the provisions of ClauseSl2, if the Concessionaire does

not achieve any of the Project Milestones or the Independent Engineer shall have
reasonably determined that the rat@ufgress of Construction Works is such that

the Port is not likely to be completed by the Scheduled Completion Date, it shall
notify the Concessionaire to this effect, and the Concessionaire shall, within 15
(fifteen) days of such notice, by a communioatiinform the Independent
Engineer in reasonable detail about the steps it proposes to take to expedite
progress and the period within which it shall achiea@D.

13.5 Suspension of unsafe Construction Works

13.5.1 Upon recommendation of the IndependengiBaer to this effect, thAuthority
may by notice require the Concessionaire to suspend forthwith the whole or any
part of the Construction Works if, in the reasonable opinion oAttikority, such
work threatens the safety of the UsePsovided, howewve that in case of an
emergency, the Authority mayo motassue the notice referred to hereinabove.

13.5.2 The Concessionaire shall, pursuant to the notice under Clause 13.5.1, suspend the
Construction Works or any part thereof for such time and in swimer as may
be specified by thAuthority and thereupon carry out remedial measures to secure
the safety of suspended works and the Users. The Concessionaire may by notice
requirethe Independent Engineer to inspect such remedial measures forthwith and
make a report to théuthority recommending whether or not the suspension
hereunder may be revoked. Upon receiving the recommendations of the
Independent Engineer, th&uthority shall either revoke such suspension or
instruct the Concessionaire to carry suth other and further remedial measures
as may be necessary in the reasonable opinion éfuti®rity, and the procedure
set forth in this Clause 13.5 shall be repeated until the suspension hereunder is
revoked.

13.5.3 Subject to the provisions of Claus®.7, all reasonable costs incurred for
maintaining and protecting the Construction Works or part thereof during the
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peri od of S uRrgservaton Coste )t tsd a il be bor ne
Concessionaire; provided that if the suspension has occurredeasltiaf any

breach of this Agreement by tiaithority, the Preservation Costs shall be borne

by theAuthority.

13.5.41f suspension of Construction Works is for reasons not attributable to the
Concessionaire, the Independent Engineer shall determinextensien of the
dates set forth in the Project Completion Schedule to which the Concessionaire is
reasonably entitled, and shall notify t@eithority accordingly whereupon the
Authority shall extend such Project Completion Schedule dates in accordance
with the recommendations of the Independent Engineer. In the event that the
Scheduled Completion Date is extended pursuant hereto, the Concession Period
shall be deemed to be extended by a period equal in length to the period of
extension of the Scheduled Coletfpon Date.

13.6 Video recording

During the Construction Period, the Concessionaire shall provide futherity

for every calendar quarter, a video recording, which will be compiled into a 3
(three}hour digital video dis@r any substitute thereotovering the status and
progress of Construction Works in that quarter. The first such video recording
shall be provided to thAuthority within 7 (seven) days of the Appointed Date
and thereafter, no later than 15 (fifteen) days after the close of eatbérquar
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ARTICLE 14
COMPLETION CERTIFICATE

14.1 Tests

14.1.1 No later than30 (thirty) days prior to the likely completion of the Port, the
Concessionaire shall notify the Independent Engineer of its intent to subject the
Port to Tests. The date and time atle of the Tests shall be determined by the
Independent Engineer in consultation with the Concessionaire, and notified to the
Authority who may designate its representative to witness the Tests. The
Concessionaire shall provide such assistance as theemdimt Engineer may
reasonably require for conducting the Tests. In the event of the Concessionaire
and the Independent Engineer failing to mutually agree on the dates for
conducting the Tests, the Concessionaire shall fix the dates by not less than 10
(ten) days notice to the Independent Engineerd in the event the Independent
Engineer delay the Tests hereunder, the Authority shall impose exemplary
penalties on the Independent Engineer and shall ensure that Tests are completed
in time either by the Inebendent Engineer or any substitute ther€&af. the
avoidance of doubt, it is agreed that the provisions of this Article 14 shall not
apply toPortEstate Development.

14.1.2 All Tests shall be conducted in accordance with Schedale the cost and
experse of the Concessionairéhe Independent Engineer shall observe, monitor
and review the results of the Tests to determine compliance of the Port with
Specifications and Standards and if it is reasonably anticipated or determined by
the Independent Engineduring the course of any Test that the performance of
the Port or any part thereof does not meet the Specifications and Standards, it
shall have the right to suspend or delay such Test and require the Concessionaire
to remedy and rectify the defects a@fidiencies. Upon completion of each Test,
the Independent Engineer shall provide to the Concessionaire aAdittiarity
copies of all Test data including detailed Test results. For the avoidance of doubt,
it is expressly agreed that the Independent Ee®ginmay require the
Concessionaire to carry out or caused to be carried out additional Tests, in
accordance with Good Industry Practice, for determining the compliance of the
Port with Specifications and Standards.

14.2 Completion Certificate

Upon complebn of Construction Works and the Independent Engineer
determining the Tests to be successful, it shall forthwith issue to the
Concessionaire and tiaithority a certificate substantially in the form set forth in
Schedule] ( €dmpletién Certificated ) .

14.3 Provisional Certificate

The Independent Engineer may, at the request of the Concessionaire, issue a
provisional certificate of completion substantially in the form set forth in
Schedule] ( Prbowvisionél Certificateo) 1 f t he TestthePoatr e suc
can be safely and reliably placed in commercial operation though certain works or
things forming part thereof are outstanding and not yet complete. In such an
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event, the Provisional Certificate shall have appended thereto a list of outstanding
items signed jointly by the Independent Engineer and the Concessionaire (the
fiPunch Listo ) ; provided that the I ndependent
Provisional Certificate for reason of any work remaining incomplete if the delay

in completion thereof iattributable to théuthority.

14.4 Completion of Punch List items

14.4.1 All items in the Punch List shall be completed by the Concessionaire within 90
(ninety) days of the date of issue of the Provisional Certificate and for any delay
thereafter, othethan for reasons solely attributable to thethority or due to
Force Majeure, théAuthority shall be entitled to recover Damages from the
Concessionaire to be calculated and paid for each day of delay until all items are
completed, at the lower of (a)18% (zero point one per cent) of the Performance
Security, and (b) 0.2% (zero point two per cent) of the cost of completing such
items as estimated by the Independent Engineer. Subject to payment of such
Damages, the Concessionaire shall be entitled tathefuperiod not exceeding
120 (one hundred and twenty) days for completion of the Punch List items. For
the avoidance of doubt, it is agreed that if completion of any item is delayed for
reasons solely attributable to th&uthority or due to Force Majeusethe
completion date thereof shall be determined by the Independent Engineer in
accordance with Good Industry Practice, and such completion date shall be
deemed to be the date of issue of the Provisional Certificate for the purposes of
Damages, if any, pable for such item under this Clause 14.4.1.

14.4.2 Upon completion of all Punch List items, the Independent Engineer shall issue the
Completion Certificate. Failure of the Concessionaire to complete all the Punch
List items within the time set forth inl&@use 14.4.1 for any reason, other than
conditions constituting Force Majeure or for reasons solely attributable to the
Authority, shall entitle thé\uthority to terminate this Agreement.

14.5 Withholding of Provisional or Completion Certificate

14.5.1 If the Independent Engineer determines that the Port or any part thereof does not
conform to the provisions of this Agreement and cannot be safely and reliably
placed in commercial operation, it shall forthwith make a report in this behalf and
send copies thieof to theAuthority and the Concessionaire. Upon receipt of such
a report from the Independent Engineer and after conducting its own inspection, if
the Authority is of the opinion that the Port is not fit and safe for commercial
service, it shall, withiry (seven) days of receiving the aforesaid report, notify the
Concessionaire of the defects and deficiencies in the Port and direct the
Independent Engineer to withhold issuance of the Provisional Certifarate
Completion Certificate, as the case may bpon receipt of such notice, the
Concessionaire shall remedy and rectify such defects or deficiencies and
thereupon Tests shall be undertaken in accordance with this Article 14. Such
procedure shall be repeated as necessary until the defedsficiencis are
rectified.

14.5.2 Notwithstanding anything to the contrary contained in Clause 14.5.1, the
Authority may, at any time after receiving a report from the Independent Engineer
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under that Clause, direct the Independent Engineer to issue a Provisional
Cettificate under Clause 14.3, and such direction shall be complied forthwith.

14.6 Rescheduling of Tests

If the Independent Engineer certifies to thathority and the Concessionaire that

it is unable to issue the Completion Certificate or Provisional @at#, as the

case may be, because of events or circumstances on account of which the Tests
could not be held or had to be suspended, the Concessionaire shall be entitled to
re-schedule the Tests and hold the same as soon as reasonably practicable.
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ARTICLE 15
ENTRY INTO COMMERCIAL SERVICE

15.1 Commercial Operation Date (COD)

15.1.1 The Port shall be deemed to be complete when the Completion Certificate or the
Provisional Certificate, as the case may be, is issued under the provisions of
Article 14, and aaardingly the commercial operation date of the Port shall be the
date on which such Completion Certificate or the Provisional Certificate is issued
( t HCeODoN) . The Port shall enter into comm
the Concessionaire shall be ewtitlto demand and collect Fee in accordance with
the provisions of Article 27.

15.1.2 In the event that the Authority prevents, or causes to be prevented, or in any
manner delays the entry of the Port into commercial service after issuance of
Completion Ceificate or the Provisional Certificate, as the case may be, or where
such delay occurs in the issuance of such certificate by the Independent Engineer
for any reason attributable to the Independent Engineer or the Authority, as the
case may be, the Consemaire may declare COD and notify the Authority
forthwith. In the event of any Dispute relating to the declaration of COD
hereunder, the Dispute Resolution Procedure shall apply.

15.2 Damages for delay

Subject to the provisions of Clause 3,2f COD does not occur prior to the §1
(ninety first) dayafter the Scheduled Completion Date, unless the delay is on
account of reasons attributable to tAathority or due to Force Majeure, the
Concessionaire shall pay Damages toAbghority in a sum calculatedt the rate

of 0.1% (zero point one per cent) of the amount of Performance Security for delay
of each day until COD is achieved.
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ARTICLE 16
CHANGE OF SCOPE

16.1 Change of Scope

16.1.1 The Authority may, notwithstanding anything to the contrary cardi in this
Agreement, require the provision of additional works and services which are not
included in the Scope of the Project as contemplated by this Agredthent
fChange of Scope ) . Any such Change of Scope st
with the provigons of this Article 16 and the costs thereof shall be expended by
the Concessionaire and reimbursed to it by Auhority in accordance with
Clause 16.3.

16.1.2 If the Concessionaire determines at any time that a Change of Scope is necessary
for providing safer and improved services to the Users, it shall by notice in
writing require theAuthority to consider such Change of Scope. Phghority
shall, within 15 (fifteen) days of receipt of such notice, either accept such Change
of Scope with modificationsif any, and initiate proceedings therefor in
accordance with this Article 16 or inform the Concessionaire in writing of its
reasons for not accepting such Change of Scope.

16.1.3 Any works or services which are provided under and in accordance with this
Article 16 shall form part of the Port and the provisions of this Agreement shall
applymutatis mutandiso such works or services.

16.2 Procedure for Change of Scope

16.2.1 In the event of théuthority determining that a Change of Scope is necessary, it
shall issue to the Concessionaire a notice specifying in reasonable detail the works
and services c¢ont eChanheotSeape Notiee)r.eunder (t |

16.2.2 Upon receipt of a Change of Scope Notice, the Concessionaire shall, with due
diligence, provideo theAuthority such information as is necessary, together with
preliminary Documentation in support of:

(@ the impact, if any, which the Change of Scope is likely to have on the
Project Completion Schedule if the works or services are required to be
caried out during the Construction Period, and

(b) the options for implementing the proposed Change of Scope and the
effect, if any, each such option would have on the costs and time thereof,
including a detailed breakdown by work classifications specifyhng
material and labour costs calculated in accordance with the schedule of
rates applicable tthe works assigned by thuthority to its contractors,
along with the proposed premium/discount on such rates; provided that the
cost incurred by the Concessaire in providing such information shall be
reimbursed by thé\uthority to the extent such cost is certified by the
Independent Engineer as reasonable.
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16.2.3 Upon receipt of information set forth in Clause 16.2.2, ifAlhority decides to
proceed wit the Change of Scope, it shall convey its preferred option to the
Concessionaire, and the Parties shall, with assistance of the Independent
Engineer, thereupon make good faith efforts to agree upon the time and costs for
implementation thereof. Upon reaich an agreement, theuthority shall issue an
or der Changehad Scépe Order ) requiring the Concess
with the performance thereof. In the event that the Parties are unable to agree, the
Authority may, by issuing a Change of Scope @rdequire the Concessionaire to
proceed with the performance thereof pending resolution of the Dispute, or carry
out the works in accordance with Clause 16.5.

16.2.4 The provisions of this Agreement, insofar as they relate to Construction Works
and Tests,shall apply mutatis mutandisto the works undertaken by the
Concessionaire under this Article 16.

16.3 Payment for Change of Scope

Within 7 (seven) days of issuing a Change of Scope OrdeAutwority shall

make an advance payment to the Concess®imaa sum equal to 20% (twenty

per cent) of the cost of Change of Scope as agreed hereunder, and in the event of a
Dispute, 20% (twenty per cent) of the cost assessed by the Independent Engineer.
The Concessionaire shall, after commencement of workgptedo theAuthority

bills for payment in respect of the works in progress or completed works, as the
case may be, supported by such Documentation as is reasonably sufficient for the
Authority to determine the accuracy thereof. Within 30 (thirty) dayseoéipt of

such bills, theAuthority shall disburse to the Concessionaire such amounts as are
certified by the Independent Engineer as reasonable and after making a
proportionate deduction for the advance payment made hereunder, and in the
event of any Dipute, final adjustments thereto shall be made under and in
accordance with the Dispute Resolution Procedure.

16.4 Restrictionson certain works

16.4.1 Notwithstanding anything to the contrary contained in this Articlebii subject
to the provisions ofClause 16.4.2,the Authority shall not require the
Concessionaire to undertake any works or services if such works or services are
likely to delay completion of the Potty the Scheduled Completion Date
provided that in the event that tAeithority consicers such works or services to
be essential, it may issue a Change of Scope Order, subject to the condition that
the works forming part of or affected by such Order shall not be reckoned for
purposes of determining completion of the Port and issuing theisienoal
Certificate.

16.4.2 Notwithstanding anything to the contrary contained in this Article 16, the
Concessionaire shall be entitled to nullify any Change of Scope Order if it causes
the cumulative costs relating to all the Change of Scope Ordercé¢edd%
(tenper cent) of the Total Project Cost in any continuous period of 3 (three) years
immediately preceding the date of such Change of Scope Order or if such
cumulative costs exceed®% (twentyfive per cent) of the Total Project Cost at
any time diring the Concession Period.
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16.5 Power of theAuthority to undertake works

16.5.1 Notwithstanding anything to the contrary contained in Clad$e$.1and 16.3,
the Authority may, after giving notice to the Concessionaire and considering its
reply theretg awardanyworks or servicescontemplated under Clause 16.1dlL,
any person on the basis of open competitive bidding; provided that the
Concessionaire shall have the option of matching the first ranked bid in terms of
the selection criteria, subject payment of 2% (two per centf the bid amount
to the Authority®, and thereupon securing the award of such works or services.
For the avoidance of doubt, it is agreed that the Concessionaire shall be entitled to
exercise such option only if it has part@ipd in the bidding process and its bid
does not exceed the first ranked bid by more than 10% (terep8rthereoflt is
also agreed that the Concessionaire shall prowadeess, assistance and
cooperation to the person who undertakes the works orcesrtiereundeir-or
the avoidance of doubt, the Authority acknowledges and agreeg ill not
undertake any works or services under this Clause 16.5.1 if such works or
services cause a Material Adverse Effect on the Concessionaire.

16.5.2 The works mdertaken in accordance with this Clause 16.5 shall conform to the
Specifications and Standards and shall be carried out in a manner that minimises
disruption in operation of the Port. The provisions of this Agreement, insofar as
they relate to ConstructioWorks and Tests, shall apptyutatis mutandiso the
works carried out under this Clause 16.5.

16.6 Reduction in Scope of the Project

16.6.1If the Concessionaire shall have failed to complete any Construction Works on
account of Force Majeure or farasons attributable to thAuthority, the
Authority may, in its discretion, require the Concessionaire to pay 80% (eighty
per cent) of the sum saved therefrom, and upon such payment futherity,
the obligations of the Concessionaire in respect ofi suorks shall be deemed to
have been fulfilledFor the avoidance of doubt, it is agreed that in the event such
reduction in Scope of the Project causes or will cause a reduction in ndtafter
return of the Concessionaire, the Parties shall meet, @s as reasonably
practical, and agree on a full or partial waiver of the aforesaid payment of 80%
(eighty per cent) so as to place the Concessionaire in the same financial position
as it would have enjoyed had there been no reduction in Scope of the.Rragec
further agreed that the liability of th&uthority under this Clause 16.6 shall not
extend beyond waiver of the aforesaid 80% (eighty per cent). It is also agreed that
in the event of ®dispute the Dispute Resolution Procedure shall apply.

16.6.2 For determining the obligations of the Concessionaire under this Clause 16.6, the
provisions of Clauses 16.1, 16.2 and 16.4 shall appitatis mutandisand upon
issue of Change of Scope Order by fghority hereunder, the Concessionaire
shall pay fortiwith the sum specified therein.

® The Authority shall transfer 75% (seventy five percent) of the amountcsiveel to the first ranked
bidder whose bid has been matched by the Concessionaire.
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ARTICLE 17
OPERATION AND MAINTENANCE

17.1 O&M obligations of the Concessionaire

17.1.1 During the Operation Period, the Concessionaire shall operate and maintain the
Port in accordance with this Agreement either begliitsor through the O&M
Contractor and if required, modify, repair or otherwise make improvements to the
Port to comply with the provisions of this Agreement, Applicable Laws and
Applicable Permits, and conform tBpecifications and Standards abod
Industry Practice. The obligations of the Concessionaire hereunder shall include:

€)) permitting safe, smooth and uninterrupted flow of traffic on the,Port
including prevention of loss or damage theretoring normal operating
conditions

(b)  collecting and ppropriating the Fee;

(c) minimising disruption to traffic in the event of accidents or other incidents
affecting the safety and use of the Port by providing a rapid and effective
response and maintaining liaison with emergency services éiutherity
ard the State;

(d)  carrying out periodic preventive maintenance of the Port;

(e) undertaking routine maintenance including prompt repairs of cracks,
joints, drains, embankments, structures, pavement markings, lighting, road
signs and other traffic control dees;

() undertaking major maintenance of the Port such as resurfacing of
pavements, repairs to structures, and repairs and refurbishment of the
equipment;

(g) operation and maintenance of all Project Equipment diligently and
efficiently and in accordamcwith Good Industry Practice;

(h) preventing, with the assistance of concerned law enforcement agencies,
any unauthorised use of the Port;

0] preventing, with the assistance of the concerned law enforcement
agencies, any encroachments enunauthoried entry tahe Port;

()] protection of the environment and provision of equipment and materials
therefor;

(K) operation and maintenance of all communication, control and
administrative systems necessary for the efficient operation of tharRbrt
for providing safe, smooth and uninterrupted flow of traffic on the;Port
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maintaining a public relations unit to interface with and attend to
suggestions from the Users, government agencies, media and other
agencies; and

complying with Safety Requimneents in accordance with Article 18.

17.1.2 Without prepdice to the provisions of Clause 17.1.1, the obligations of the
Concessionaire shall, in respect of handling of Containers, include:

(@)

(b)
(©
(d)
(€)
(f)

(9)

(h)

@)
(k)

(0

(m)
(n)
(0)
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shipto-shore transfer operations, including lifting of hatobvers and
lashing or unlashing of Containers;

ship-to-ship transfeoperationdor and in respect of Containers;
stacking and wstacking of Containers;

transfer of Containers within the Port;

delivery and receipt for shipment of Contamer

destuffing and delivery of Containers which are LCL (Less than
Container Load) or receipt and stuffing of export cargo in Containers;

operation and maintenance of systems and services for the prevention,
monitoring and detection of fire, includy the appointment of a trained
fire officer, and availability of fire alarm appliances and fire fighting
equipment in accordance with Applicable Laws and Applicable Permits;

inventory control of all Containers, chassis and other assets at the Port;

operation and maintenance of communication with and reporting to
shipping lines, agents and other users;

garbage and water disposal in accordance with Applicable Laws;

adherence to all applicable and relevant rules and regulations ofifiMO,
relation to land side operations and, in particular:

() adherence to the IMDG Code and the regulations made thereunder;
and

(i) adherence to the MARPOL Code and the regulations made
thereunder,

transit storage of Containers;
provision of motor transport pool/chassis pool;
allocation and sequencing of Containers; and

all other matters and activities incidental to the operations of the Port.
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17.1.3 The Concessionaire shall remove promptly from the Port all surphstroation
machinery and materials, waste materials (including hazardous materials and
waste water), rubbish and other debris (including, without limitation, accident
debris) and keep the Port in a clean, tidy and orderly condition, and in conformity
with Applicable Laws, Applicable Permits and Good Industry Prackoe.the
avoidance of doubt, it is agreed that the debris and material excavated shall be
carried to and depositedthe reclaimed area within the Site

17.1.4 The Concessionaire shall maimtain conformity with Good Industry Practice, all
stretches of approach roads or other structures situated on the Site.

17.2 Maintenance Requirements

The Concessionaire shall procure that at all times during the Operation Period, the
Port conforms to the aintenance requirements set forth in Sche#ul@he
fiMaintenance Requirements ) .

17.3 Maintenance Manual

17.3.1 No later than90 (ninety) days prior to the Scheduled Completion Date, the
Concessionaire shall, in consultation with the Independent Engieeelne a
repair and mai n tMaintemancedlanmeddr) u dlor ( ttthee  egu
preventive maintenance of the Port in conformity with 8pecifications and
StandardsMaintenance Requirements, Safety Requirements and Good Industry
Practice, and sliaprovide 5 (five) copies thereof to th&uthority and 2 (two)
copies to the Independent Engineer. The Maintenance Manual shall be revised
and updated once every 3 (three) years and the provisions of this Clause 17.3 shall
apply, mutatis mutandisto suchrevision. For the avoidance of doubt, the
provisions of this Clause 17.3 shall not applPtot Estate Development.

17.3.2 Without prejudice to the provisions of Clause 17.3.1, the Maintenance Manual
shall, in particular, include provisions for maintecarof Project Equipment and
shall provide for life cycle maintenance, routine maintenance and reactive
maintenance which may be reasonably necessary for maintenance and repair of
the Project Equipment, including replacement thereof, such titie@t overall
condition conforms to Good Industry Practice.

17.4 Maintenance Programme

17.4.1 On or before COD and rater than 45 (forty five) days prior to the beginning of
each Accounting Year during the Operation Periasl,the case may bé#e
Concessionaire sHgbrovide to theAuthority and the Independent Engineer, its
proposed annual programme of preventive, urgent and other scheduled
mai nt e n aMamtenaricé Pragramimed ) t o compl y with t he
Requirements, Maintenance Manual and Safety Requitsm®uch Maintenance
Programme shall include:

@ preventive maintenance schedule;

(b) arrangements and procedures for carrying out urgent repairs;
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(c) criteria to be adopted for deciding maintenance needs;

(d) intervals and procedures for carrying outpiestion of all elements of the
Port;

(e) intervals at which the Concessionaire shall carry out periodic
maintenance;

() arrangements and procedures for carrying out safety related measures; and
(9) intervals for major maintenance works and the scopedhere

17.4.2 Within 15 (fifteen) days of receipt of the Maintenance Programme, the
Independent Engineer shall review the same and convey its comments to the
Concessionaire with particular reference to its conformity with the Maintenance
Requirements, Maintamce Manual and Safety Requirements.

17.4.3 The Concessionaire may, modify the Maintenance Programme as may be
reasonable in the circumstances, and the procedure specified in Clause 17.4.1 and
17.4.2 shall applyutatis mutandiso such modifications.

17.5 Safety, vessel breakdowns and accidents

17.5.1 The Concessionaire shall ensure safe conditions for the Users, and in the event of
unsafe conditions, closures, diversions, vessel breakdowns and accidents, it shall
follow the relevant operating proceduregluding the setting up of temporary
traffic lights, and removal of obstruction and debris without delay. Such
procedures shall conform to the provisions of this Agreement, Applicable Laws,
Applicable Permits and Good Industry Practice.

17.5.2 The Concessinai reds responsibility for rescu
limited to an initial response to any particular incident until such time as the
competent authority takes charge and shall include prompt removal of vehicles or
vessels or debris or anyhaetr obstruction, which may endanger or interrupt the
smooth flow of traffic.

17.6 De-commissioning due to Emergency

17.6.1If, in the reasonable opinion of the Concessionaire, there exists an Emergency
which warrants deommissioning and closure to traffo the whole or any part
of the Port, the Concessionaire shall be entitled tocemission and close the
whole or any part of the Port to traffic for so long as such Emergency and the
consequences thereof warrant; provided that suckcodenissioning and
particulars thereof shall be notified by the Concessionaire toAtitaority
without any delay, and the Concessionaire shall diligently carry out and abide by
any reasonable directions that tAaithority may give for dealing with such
Emergency.

17.6.2 The Concessionaire shall«@mmission the Port or the affected part thereof as
quickly as practicable after the circumstances leading toit®anissioning and
closure have ceased to exist or have so abated as to enable the Concessionaire to
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re-commissionthe Portand shall notify theAuthority of the same without any
delay

17.7 Port closure

17.7.1 Save and except as provided in Clause 11h&,Goncessionaire shall not close
any part of the Port for undertaking maintenance or repair wodtgorming par
of the Maintenance Programmexcept with the prior written approval of the
Independent Engineer. Such approval shall be sought by the Concessionaire
through a written request to be matethe Independent Engineer, and a copy
thereof furnished to théuthority, at least 7 (seven) days before the proposed
closure and shall be accompanied by particulars thereof. Within 3 (three) days of
receiving such request, the Independent Engineer shall grant permission with such
modifications as it may deemeasonableand necessaryn conformity with the
Maintenance Manual and Maintenance Prograrantea copy of such permission
shall be sent to tha&uthority.

17.7.2 Upon receiving the permission pursuant to Clause 17.7.1, the Concessionaire shall
be entitled to closéhe designated part of the Port for the period spediffieckin,
and in the event of any delay inropening such part, the Concessionaire shall pay
Damages to th@uthority calculated at the rate of 0.5% (zero point five per cent)
of the Average Daily Femr each day of delay until the affected part has been re
opened for traffic.

17.8 Damages for breach of maintenance obligations

17.8.1In the event that the Concessionaire fails to repair or rectify any defect or
deficiency set forth in the Maintenancedirements within the period specified
therein, it shall be deemed to be in breach of this Agreement arltherity
shall be entitled to recover Damages, to be calculated and paid for each day of
delay until the breach is cured, at the higher of (8yd(zero point five per cent)
of Average Daily Fee, and (b) 0.1% (zero point one per cent) of the cost of such
repair or rectification as estimated by the Independent Engineer. Recovery of such
Damages shall be without prejudice to the rights of Almhority under this
Agreement, including the right of Termination thereof.

17.8.2 The Damages set forth in Clause 17.8.1 may be assessed and specified forthwith
by the Independent Engineer; provided that Alghority may, in its discretion,
demand a smaller suas Damages, if in its opinion, the breach has been cured
promptly and the Concessionaire is otherwise in compliance with its obligations
hereunder. The Concessionaire shall pay such Damages forthwith and in the event
that it contests such Damages, theddie Resolution Procedure shall apply.

17.9 Authortyds right to take remedial measures

17.9.1 In the event the Concessionaire does not maintain and/or repair the Port or any
part thereof in conformity with the Maintenance Requirements, the Maintenance
Manual or the Maintenance Programme, as the case may be, and fails to
commence remedial works within 15 (fifteen) days of receipt of the O&M
Inspection Report or a notice in this behalf from Awhority or the Independent
Engineer, as the case may be, gehority shall, without prejudice to its rights
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under this Agreement including Termination thereof, be entitled to undertake such
remedial measures at the risk and cost of the Concessionaire, and to recover its
cost from the Concessionaire. In additiorreéoovery of the aforesaid cost, a sum
equal to 20% (twenty per cent) of such cost shall be paid by the Concessionaire to

the Authority as Damaged-or the avoidance of doubt, the right of #hethority
under this Clause 17.9.1 shall be without prejudeéts rights and remedies
provided under Clause 17.8.

17.9.2 The Authority shall have the right, and the Concessionaire hereby expressly
grants to theéAuthority the right, to recover the costs and Damages specified in
Clause 17.9.1 directly from the Escra¥ecount as if such costs and Damages
were O&M Expenses, and for that purpose, the Concessionaire hereby agrees to
give irrevocable instructions to the Escrow Bank to make payment from the
Escrow Account in accordance with the instructions ofAhéhority under this
Clause 17.9.2 and debit the same to O&M Expenses.

17.10 Overriding powers of theAuthority

17.10.11f in the reasonable opinion of theuthority, the Concessionaire is in material

breach of its obligations under this Agreement and, in péaticuhe
Maintenance Requirements, and such breach is causing or likely to cause
material hardship or danger to the Users Abthority may, without prejudice to

any of its rights under this Agreement including Termination thereof, by notice
require the ©ncessionaire to take reasonable measures immediately for
rectifying or removing such hardship or danger, as the case may be.

17.10.21n the event that the Concessionaire, upon notice under Clause 17.10.1, fails to

rectify or remove any hardship or dangeithin a reasonable period, the
Authority may exercise overriding powers under this Clause 17.10.2 and take
over the performance of any or all the obligations of the Concessionaire to the
extent deemed necessary by it for rectifying or removing such hardsh
danger; provided that the exercise of such overriding powers bxutierity

shall be of no greater scope and of no longer duration than is reasonably required
hereunder; provided further that any costs and expenses incurred by the
Authority in disdharge of its obligations hereunder shall be deemed to be O&M
Expenses, and thduthority shall be entitled to recover them from the
Concessionaire in accordance with the provisions of Clause 17.9 along with the
Damages specified therein.

17.10.3In the evat of a national emergency, civil commotion or any other act specified

Vizhinjam Port

in Clause 8.3, theAuthority may take over the performance of any or all the
obligations of the Concessionaire to the extent deemed necessary by it or as
directed by the Government,cexercise such control over the Port or give such
directions to the Concessionaire as may be deemed necessary; provided that the
exercise of such overriding powers by thathority shall be of no greater scope

and of no longer duration than is reasonablyuired in the circumstances which
caused the exercise such overriding powers bytithority. For the avoidance

of doubt, it is agreed thathe consequences of such action shall be dealt in
accordance with the provisions of Articles.3It is also agreedthat the
Concessionaire shall comply with such instructions agttikeority may issue in
pursuance of the provisions of this Clause 17.10, and shall provide assistance
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and cooperation to th&uthority, on a best effort basis, for performance of its
obligations hereunder.

17.11 Restoration of loss or damage to Port

Save and except as otherwise expressly provided in this Agreement, in the event
that the Port or any part thereof suffers any loss or damage during the Concession
Period from any cause whatseey the Concessionaire shall, at its cost and
expense, rectify and remedy such loss or damage forthwith so that the Port
conforms to the provisions of this Agreement.

17.12 Modifications to the Port

The Concessionaire shall not carry out any material fisations to the Port

save and except where such modifications are necessary for the Port to operate in
conformity with the Specifications and Standardglaintenance Requirements
Good Industry Practiceand Applicable Lawsprovided that the Concessiorair

shall notify the Independent Engineer of the proposed modifications along with
particulars thereof at least 15 (fifteen) days before commencing work on such
modifications and shall reasonably consider any suggestions that the Independent
Engineer may mak wi t hin 15 (fifteen) days of
proposal.For the avoidance of doubt, all modifications made hereunder shall
comply with theSafety Requirement$Specifications and Standards, Applicable
Laws Good Industry Practicand the preaisions of this Agreement.

17.13 Excuse from performance of obligations

The Concessionaire shall not be considered in breach of its obligations under this
Agreement if any part of the Port is not available to traffic on account of any of
the following forthe duration thereof:

(@ anevent of Force Majeure;

(b) measures taken to ensure the safe use of the Port except when unsafe
conditions occurred because of failure of the Concessionaire to perform its
obligations under this Agreement; or

(c) compliance wth a request from théuthority or the directions of any
Government Instrumentality, the effect of which is to close all or any part
of the Port

Provided, that any such navailability and particulars thereof shall be notified
by the Concessionaire toetAuthority and the Independent Engineer without any
delay:

Providel further thatthe Concessionaire shall keep all unaffected parts of the Port
open to traffi¢provided they can be operated safely.

17.14 Barriers and diversions

The Authority shall procue that during the Operation Period, no barriers are
erected or placed by any Government Instrumentality on the Port except for
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reasons of Emergency, national security, law and order or collection of taxes. The
Authority shall also make best endeavours tmcpre that no Government
Instrumentality shall undertake or cause to be undertaken, except for reasons of
Emergency, national security or law and order, any diversions of traffic from, or
closing down of approach roads to the Port that may cause a matbrase

effect on the flow of traffic to and from the Port.

17.15 Advertising on the Site

The Concessionaire shall not undertake or permit any form of commercial
advertising, display or hoarding at any place on the Site if such advertising,
display or harding violates Applicable Lawgcluding any reenactment or
amendment thereof.

17.16 O&M of Port Estate Development

The Parties expressly agree that the provisions of Article 17 shall not apply to
Port Estate Development; provided, however, that thec€ssionaire agrees and
undertakes to maintaiRort Estate Development at all times in accordance with
Good Industry Practice and Applicable Laws.

17.17 Use of Port by Defence Forces

17.17.1 The Concessiona@eknowledgesnd agrees that the Defence Farsball at all
times have the right to use the Port and all facilities thereof, without any
restriction or constraint of any nature whatsoever, on payment of compernsation
accordance with Applicable Laws

17.17.2 Without prejudice to thprovisionsof Clause 17.7.1t he Concessi onsea
obligations to the Defence Forces in respect of usage of the Port during an
Emergency shall be determined by GOI from time to teme to the extent
thereof,the Concessionaire shall be relieved of its obligations toigecservices
to civilian users of the Part
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ARTICLE 18
SAFETY REQUIREMENTS

18.1 Safety Requirements

18.1.1 The Concessionaire shall comply with the provisions of this Agreement,
Applicable Laws and Applicable Permits and conform to Good Industry Practice
for securing the safety of the Usemad other persons present at the Purt
particular, the Concessionaire shall develop, implement and administer a
surveillance and safety programme for providing a safe environment on or about
the Port, and shall cormpwith the safety requirements set forth in Schedule
( t IpefetyfRequirements ) .

18.1.2 The Authority shall appoint an experienced and qualified firm or organisation (the
fiSafety Consultanb) f or carrying out safety audi
the Safety Requirements, and shall take all other actions necessary for securing
compliance with the Safety Requirements.

18.2 Expenditure on Safety Requirements

All costs and expenses arising out of or relating to Safety Requirements shall be
borne by tle Concessionaire to the extent such costs and expenses form part of the
works and services included in the Scope of the Project, and works and services,
if any, not forming part of the Scope of the Project shall be undertaicfunded

in accordance witkthe provisions of Article 16.
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ARTICLE 19
MONITORING OF OPERATION AND MAINTENANCE

Monthly status reports

19.1.1 During Operation Period, the Concessionaire shall, no later than 7 (seven) days

after the close of each month, furnish to thethority and the Independent
Engineer a monthly report stating in reasonable detail the condition of the Port
including its compliance or otherwise with the Maintenance Requirements,
Maintenance Manual, Maintenance Programme and Safety Requirements, and
shall pronptly give such other relevant information as may be required by the
Independent Engine@r the Authority. In particular, such report shall separately
identify and state in reasonable detail the defects and deficiencies that require
rectification.

19.1.2 During Operation Period, the Concessionaire shall, no later than 10 (ten) days

19.2

19.3

after the close of each month, furnish a monthly management report which shall
include a summary of:

@ key performance indicators achieved in the month, along with an analysis
of reasons for failures, if any, and proposals to remedy the same;

(b) key operational hurdles and deliverables in the succeeding month along
with strategies for addressing the same and for otherwise improving the
Portbds operational perfor mance;

(© key financial parameters for the month, as benchmarked against the
monthly budget and the reasons for shortfall, if any, and proposals to
remedy the same; and

(d) a monthly budget for the succeeding month, along with strategies for
i mpr ovi ng tchaleerfBrmanteds f i nan

Inspection

The Independent Engineer shall inspect the Port at least once a month. It shall
make a report of O&M ImdpectiomRepoet@¢ ¥ | eh at(it me@
reasonable detail the defects or deficiencies, if any, withcplar reference to

the Maintenance Requirements, Maintenance Manual, the Maintenance
Programme and Safety Requirements, and send a copy thereof Aatkiweity

and the Concessionaire within 7 (seven) days of such inspection.

Tests

For determining Hat the Port conforms to the Maintenance Requirements, the
Independent Engineer shall require the Concessionaire to carry out, or cause to be
carried out, tests specified by it in accordance with Good Industry Practice. The
Concessionaire shall, with dudigence, carry out or cause to be carried out all
such tests in accordance with the instructions of the Independent Engineer and
furnish the results of such tests forthwith to the Independent Engineer. One half of
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the costs incurred on such tests, andh® extent certified by the Independent
Engineer as reasonable, shall be reimbursed by Alkéhority to the
Concessionaire.

19.4 Remedial measures

19.4.1 The Concessionaire shall repair or rectify the defects or deficiencies, if any, set
forth in the O&M hspection Report or in the test results referred to in Clause 19.3
and furnish a report in respect thereof to the Independent Engineer and the
Authority within 15 (fifteen) days of receiving the O&M Inspection Report or the
test results, as the case mayfrevided that where the remedying of such defects
or deficiencies is likely to take more than 15 (fifteen) days, the Concessionaire
shall submit progress reports of the repair works once every week until such
works are completed in conformity with thigfeement.

19.4.2 The Independent Engineer shall require the Concessionaire to carry out or cause
to be carried out tests, at its own cost, to determine that such remedial measures
have brought the Port into compliance with the Maintenance Requirements and
the procedure set forth in this Clause 19.4 shall be repeated until the Port
conforms to the Maintenance Requirements. In the event that remedial measures
are not completed by the Concessionaire in conformity with the provisions of this
Agreement, theAuthority shall be entitled to recover Damages from the
Concessionaire under and in accordance with the provisions of Clause 17.8.

19.5 Monthly Fee Statement

During the Operation Period, the Concessionaire shall furnish tAutieority,
within 7 (seven) daysof completion of each month, a statement of Fee
substantially in the form set forth in SchedMe ( tMorghly free Statemend ) .
The Concessionaire shall also furnish to gwghority such other information as
the Authority may reasonably require, at sdad intervals, in discharge of its
statutory functions.

19.6 Reports of unusual occurrence

The Concessionaire shall, prior to the close of each day, sendAattiwity and

the Independent Engineer, by facsimile email, a report stating accidentsdan
unusual occurrences on the Port relating to the safety and security of the Users
and Port. A weekly and monthly summary of such reports shall also be sent
within three days of the closing of each week and month, as the case may be. For
the purposes of th Clause 19.6, accidents and unusual occurrences on the Port
shall include:

(a) death or injury to any person,;

(b) damaged or dislodged fixed equipment;

(c) anydamage owbstruction on thd?ort which results in slow down of the
services being provided by the @assionaire;

(d) disablement of any equipment during operation;
(e) communication failure affecting the operationRafrt
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() smoke or fire;
(g) flooding ofthePort and

(h) such other relevant information as may be required byAthbority or the
Independent Engineer.
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ARTICLE 20
TRAFFIC REGULATION , SERVICESAND SECURITY

20.1 Traffic regulation by the Concessionaire

20.1.1 The Concessionaire shall regulate the land traffic on the Port in accordance with
Applicable Laws and subject to the supervision and control ofthbority or a
substitute thereof empowered in this behalf under Applicable Laws.

20.1.2 Subject to the berthing priorities set forth in Cla2€e4.2 the Concessionaire
shall, in consultation with thAuthority and representatives of Users, evolve and
pubicise a system based on Good Industry Practice such that no person or
category of persons is discriminated against or unduly favoured, as the case may
be, in the allocation of slots to the vessels and vehicles visiting the Port.

20.1.3 Subject to the prasions of Clause B.and 20.1.2, the Concessionaire shall have
the right and obligation to manage, operate and regulate the services at the Port on
a common user basis.

20.2 Navigation assistance

Subject to regulation of the Port in accordance with Appled.aws and this
Agreement, theConcessionairshall, upon payment of regulated charges by the
Users, provide navigation assistance rotimaclock as may be necessary in
accordance with Good Industry Practice.

20.3 Obligations relating to Port Services

20.3.1 The Concessionaire shall provide or cause to be provided to the Users of the Port,
the foll owing PotSerticess er wii cleisn (the IRi mits

(@)  Vessel traffic management;

(b)  dangerous goods control as per IMO regulations;
(©) provision of aids to navigation;

(d) pilotage;

(e) towage,;

() mooring and unmooring;

(9) fire prevention and fire fighting services on water;
(h)  anchorage facilities; and

) dredging

subject always to such rules and regulations as may be nwaddifne to time
under Applicable Laws and the provisions of this Agreement.
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20.3.2 The Concessionaire acknowledges that the competitiveness of charges and tariffs
for Port Services will have a direct impact on the business at the Port and the
Concessiona, therefore, agrees that it shall make its best endeavours to levy
charges and tariffs on competitive terms based on totpblin costs visxvis
competing ports.

20.4 Obligations relating to berthing

20.4.1 Subject to Applicable Laws, the Concessionahall follow a policy of non
discrimination with regard to the classes or descriptions of vessel traffic that are
permitted to use the Port and shall not impose limitations on vessel movements
within the limits of the Port or otherwise restrict capacitiha Port.

20.4.2 Subject to any modifications that may be made byAbthority in accordance
with Applicable Laws, the Concessionaire shall, when allocating berths or
providing pilotage, towage and mooring/unmooring services, take into account, in
descading order and subject to a berth being available, the following:

0] Men of war;
(i) passenger vessels;
(iii) mainlineContainer vessels;

(iv) vessels carrying dangerous cargo or high security cargo (including arms
and ammunition);

(V) Container feeder vessels;

(vi)  vessels using Container facilities at conventional cargo berths;

(vii) car carriers;

(viii) general cargo vessels using conventional berths and bulk cement vessels;
(ix)  oil and gas tankers; and

(x)  all other ypes of vessels.

20.4.3 Without prejudice to the provisions of Clause 20.4.2, the Concessionaire and the
Harbour Master of the Port shall carry out berth allocation in accordance with
Good Industry Practice; provided, however, that the Harbour Mastdr shal
entitled to take all such action as is necessary in relation to berth allocation during
emergencies or for ensuring safety of vessels, berths and the Port generally, in
accordance with Applicable Laws.

205 Security

205.1 The Authority acknowledges rad agrees that unless otherwise specified in this
Agreement it shall, at its own cost and expense, provide or cause to be provided
land-side security and sesaade security within the limits of theustom bound and
operational area of thBort for the prevation of terrorism, hijacking, sabotage
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and/or similar acts or occurrences, in accordance with the International Ship and
Port Facil ity ISRScCod®i)t;y pGoodve Alhtdityendhfa t
the Concessionaire may at any time mutually enter antagreement to jointly
provide security services at the Port.

205.2 The Concessionaire shall be responsible for the provision and maintenance of

perimeter fencing around the Port and for the security arrangements within the
Port in order to maintain ordg conduct of its business and the security thereof.

205.3 The Parties hereto expressly agree to establish, review and implement procedures

as may be required from time to time under the ISPS Code.

205.4 The Concessionaire shall abide by and implemant mstructions of the

Authority for enhancing the security within and around the Port, and all the
organisations authorised under the ISPS Code shall be entitled, if and when
deemed necessary by tAathority, to deploy their security personnel in thetPor

The Concessionaire shall not be entitled to any compensation for disruption of its
operations or loss or damage resulting fromAhéorityd s acti ons or
of any organisation authorised under the ISPS Code other than those resulting
from wilful or grossly negligent acts or omissions of such organisation. The
Authority agrees that it shall cause the relevant organisations to take such actions
as reasonably deemed necessary by them, without unduly or unreasonably
disrupting the operations of theort or interfering with the exercise of rights or
fulfilment of obligations by the Concessionaire under this Agreement. The
Concessionaire agrees that it shall extend its full support and cooperation to the
Authority and to the other organisations auteed under the ISPS Code in the
discharge of their obligations thereunder.

205.5 Subject to the rights of the Concessionaire under this ClauSetB8Authority

shall be entitled to inspect and search all vehicles and other modes of
transportation inclding vessels entering the Port or departing therefrom and to
search or question any person entering the Port or departing therefrom, without
unduly or unreasonably disrupting the operations of the Port.

205.6 The Authority agrees that it shall, at the texpt of the Concessionaire, procure

and provide the services of security forces of @@l and the Gvernment on a
best effort basis.

205.7 The Authority shall ensure and procure that the personnel of the Concessionaire

and all its contractors, suppliesybcontractors and agents and the Users of the
Port are allowed free ingress and egress from the limits of the Port without any
unreasonable interference by the personnel of Abéhority, including the
security personnel employed by or on behalf ofAb#hority.

205.8 The Authority and the Concessionaire shall jointly make best endeavours to

ensure that the security of the Port is maintained such that the level of war risk
premium under hull and machinery insurance covers (if any) that is to be lyorne b
the Users of the Port shall be at the lowest possible rate. However, neither the
Authority nor the Concessionaire accept any liability whatsoever to the Users of
the Port in the event that the war risk premium is not at the minimum level.

72

Vizhinjam Port

t

t

h e



Draft Concession Agreement

ARTICLE 21
KEY PERFORMANCE INDICATORS

21.1 Dwell times

21.1.1 The Concessionaire shall ensure and procure that after2thgsecondl
anniversary of COD, the dwell tirmgpecified in this Article 21 are not exceeded.

21.1.2 The average dwell time for handling of Contai shall not exceed 4 (four) days.
The dwell time for handling of Containers shall be measured by the number of
days a Container stays on the Port, after having been discharged from awressel
vehicle, as the case may. iéhe average dwell time shall bee total dwell time
of all Containers handled at the Port during the period of a calendar month
divided by the total number of Containers during the same period.

21.1.3 The average dwell time for movement from the stack until reaching the inspection
yardshall not exceed 18 (eighteen) hours. The dwell time for movement shall be
measured by the average time between the request for movement from the stack
until reaching the inspection yard. The average dwell time shall be the total dwell
time of all Containes handled at the Port during the period of a calendar month
divided by the total number of Containers during the same period.

21.1.4 The average dwell time for truck loading shall not exceed 12 (twelve) hours. The
dwell time for loading shall be measureg the average time between the request
for loading until the loading on truck. The average dwell time shall be the total
dwell time of all Containers handled at the Port during the period of a calendar
month divided by the total number of Containers dythe same period.

21.2 Vessel turnaround

The average vessel turnaround time shall not exceed 16 (sixteen) hours. The
vessel turnaround time shall be measured by the number of hours needed for
loading, unloading, and servicing a vessel, after the vessdddrthed at the Port.

The average vessel turnaround time shall be measured by the total turnaround
time of all vessels handled at the Port during the period of a calendar month
divided by the total number of vessels during the same period.

213 Berth productivity

The Concessionaire shall ensure and procure that the aVesatpeproductivity at

the Port shall b&0 (seventy) Container moves per hour or maifter the first
anniversary of COD. Berth productivity shall be measured bytineber of total
Container moves per vessel (loading, unloading, angosgtioning) divided by

the number of hours during which the vessel is at berth, without adjustments for
equipment and labour down time. Average berth productivity shall be measured
by the number of totaContainer moves (loading, unloading, anepossitioning)

for all vessels handled at the Port during the period of a calendar month divided
by the total number of hours during which all such vessels are berthed at the Port
during the same period, withoutjastments for equipment and labour down time.
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214 Vehicle service time

The average vehicle service time at the Port shall not ex¢tdéaur) hours.

Vehicle service time shall mean the time required to collect a Container from the
Port or to deliverond. t s hal | be calcul ated as the
arrival at theentry gateof the Portand its departure from thexit gatethereof

The vehicle service time shall be the total vehicle service time of all vehicles
carrying Containers to or frorthe Port during the period of a calendar month
divided by the total number of such vehicles during the same period.

215 Ship Handling Productivity

The ship handling productivity t Shkip Handling Productivityd hall not be

more than 6 (six) hours fall vessels arriving within agreed berthing windows.
Ship Handling Productivity means the average waiting time during a calendar
month, expressed in hours, of the Container vessels calling at the Port, calculated
from the time they arrive at the pilot stat to the time the pilot completes
berthing operations.

21.6 Quay crane productivity

The Concessionaire shall ensure and procure that the average quay crane
productivity at the Port shall be 22 (twenty two) Container lifts per hour or more
after the firstanniversary of COD. Quay crane productivity for each quay side
crane shall be measured by the number of total Container lifts handled by such
crane when a vessel is berthed at the Port divided by the number of hours the
vessel is at berth at the Port. Azge quay crane productivity shall be measured

by the number of total Container lifts handled by all quay side cranes for all
vessels berthed at the Port during the period of a calendar month divided by the
number of total hours all such vessels are bdrdtethe Port during the same
period.

217 Penalty for shortfall in performance

The Concessionaire shall ensure and procure compliance of the key performance
indicators specified in this Article 21 and for any shortfall in average performance
during a quéer, it shall pay Damages the Authority within 30 (thirty) days of

the quarter in which the shortfall occurred. The Damages due and payable under
this Clause 27Z. shall be determined at the rate of 1% (one per cent) of the
operating revenue of the resfige quarter for every shortfall of 10% (ten per
cent) in any single performance indicator specified in this Article 21; provided,
however, that theAuthority may waive the Damages, in part or full, if it is
satisfied that the Concessionaire has beeryiogriout its obligations diligently

and efficiently and that the shortfall to be waived was on account of reasons
beyond the control of the Concessionaire.
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ARTICLE 22
TRAFFIC AND DWELL TIME REPORTS

22.1 Traffic and Dwell time Reports

The Concessionaire ah collect and tabulate data relating to the number and
types of vessels and cargo using the Port and the number of trucks and ralil
wagons entering and leaving the Port. The Concessionaire shall also install,
maintain and operate weighing platforms (weighmotion type) for recording,

on a sample basis, the weight of commercial goods vehicles using the Port. A
statement of the vessel traffic, cargo handled, dwell,tougput rates at the Port

and effective working time to waiting time shall be compiled durnished
forthwith by the Concessionairen the form and manneacceptableto the
Authority.

22.2 Vessel and Cargo survey

The Authority may require the Concessionaire to conduct, during each
Accounting Year, a detailed traffic survey at such frequernd on such days as

the Authority may specify, provided that the cumulative period of such survey
shall not exceed 15 (fifteen) days in a year. The Concessionaire shall, at its own
cost, carry out or cause to be carried out, the survey in the form andmann
reasonably specified by theuthority and furnish a detailed report thereof within

15 (fifteen) days thereof.

22.3 Vessel and Cargo sampling

22.3.1 For determining the actual traffic on the Port, faghority shall be entitled to
inspect the relevantecords of the Concessionaire, and may, at its own cost,
undertake traffic survey and sampling substantially in the manner set forth in
ScheduleN at such frequency as it may deem appropriate, but in no case for less
than a continuous period of 15 (fifteedqys. The Concessionaire shall provide
such assistance as thathority may reasonably require for such traffic sampling.

22.3.2 If the traffic sampling pursuant to this Clause 22.3 demonstrates that the actual
traffic is more than the traffic reported ke Concessionaire, the traffic
determined by the traffic sampling shall be deemed to be the traffic for purposes
of this Agreement and in the event of any Dispute relating to the traffic sampling,
the Dispute Resolution Procedure shall apply. For theidaree of doubt,
Realisable Fee for any comparable period shall be calculated with reference to the
traffic determined hereunder.

22.4 Computer systems and network

The Concessionaire shall install, operate and maintain a computer system with
roundthe-clock connections to the networks of tAathority and other related

entities for exchange of data and information useful or necessary for efficient and
transparent regulation and management of traffic. For this purpose, it shall follow
such protocol forEe ct r oni ¢ Dat a EDIm) eaAuthdaitygpayy (t he
specify.
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ARTICLE 23
INDEPENDENT ENGINEER

23.1 Appointment of Independent Engineer

The Authority shall appoint a consulting engineering firm substantially in
accordance with the selection criteriat sforth in Schedul®, to be the

i ndependent consul t ant Indeperdlent Engineeédg . Agr e
The appointment shall be made no later than 90 (ninety) days from the date of this
Agreement and shall be for a period of 3 (three) years. On eapigrmination

of the aforesai@ppointmenttheAuthority shall appoint aitndependent Engineer

for a further termof 3 (three) yeardn accordance with the provisions of
ScheduleO, and such procedure shall be repeated after expiry of each
appointment.

23.2 Duties and functions

23.2.1 The Independent Engineer shall discharge its duties and functions substantially in
accordance with the terms of reference set forth in Sché&lier the avoidance
of doubt, the Parties expressly agree that the functidntheo Independent
Engineer under this Article 23 shall not includert Estate Development.

23.2.2 The Independent Engineer shall submit regular periodic reports (at least once
every month) to théuthority in respect of its duties and functions set farth
ScheduleP.

23.2.3 A true copy of all communications sent by tAathority to the Independent
Engineer and by the Independent Engineer tdAthtbority shall be sent forthwith
by the Independent Engineer to the Concessionaire.

23.2.4 A true copy of alcommunications sent by the Independent Engineer to the
Concessionaire and by the Concessionaire to the Independent Engineer shall be
sent forthwith by the Independent Engineer toAbéhority.

23.3 Remuneration

The remuneration, cost and expenses ofridependent Engineer shall be paid by

the Authority and subject to the limits set forth in SchedOleonehalf of such
remuneration, cost and expenses shall be reimbursed by the Concessionaire to the
Authority within 15 (fifteen) days of receiving a statemt of expenditure from

the Authority.

23.4 Termination of appointment

23.4.1 The Authority may, in its discretion, terminate the appointment of the
Independent Engineer at any time, but only after appointment of another
Independent Engineer in accordamgth Clause 23.1.

23.4.2 If the Concessionaire has reason to believe that the Independent Engineer is not
discharging its duties and functions in a fair, efficient and diligent manner, it may
make a written representation to theithority and seek terminiain of the
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appointment of the Independent Engineer. Upon receipt of such representation,
the Authority shall hold a tripartite meeting with the Concessionaire and
Independent Engineer for an amicable resolution of the Dispute, and if any
difference or disgreement between thauthority and the Concessionaire remains
unresolved, the Dispute shall be settled in accordance with the Dispute Resolution
Procedure. In the event that the appointment of the Independent Engineer is
terminated hereunder, thRuthority shall appoint forthwith another Independent
Engineer in accordance with Clause 23.1.

23.5 Authorised signatories

The Authority shall require the Independent Engineer to designate and notify to
the Authority and the Concessionaire up to 2 (two) personsl@rag in its firm

to sign for and on behalf of the Independent Engineer, and any communication or
document required to be signed by the Independent Engineer shall be valid and
effective only if signed by any of the designated persons; provided that the
Independent Engineer may, by notice in writing, substitute any of the designated
persons by any of its employees.

23.6 Dispute resolution

If either Party disputes any advice, instruction, decision, direction or award of the
Independent Engineer, or, as thesecanay be, the assertion or failure to assert
jurisdiction, the Dispute shall be resolved in accordance with the Dispute
Resolution Procedure.

23.7 Interim arrangement

In the event that the Authorityoesnot appoint an Independent Enginear the
Indepenlent Engineer so appointed has relinquished its functions or defaulted in
discharge thereof, the Authority may, in the interim, designate and authorise any
person to dischargie functions of the Independent Engineer in accordance with
the provisions of is Agreement, save and except that such person shall not
exercise any functions relating to review, comment, approval or inspection as
specified in this Agreement for and in respect of the Independent Engameker
such functions shall be discharged asl avhen an Independent Engineer is
appointed in accordance with the provisions of this Agreement. Provided,
however, that nothing contained in this Clause 23.7 shall in any manner restrict
the rights of the Authority to enforce compliance of the provisiohghis
Agreement
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Part IV
Financial Covenants
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ARTICLE 24
FINANCIAL CLOSE

24.1 Financial Close

24.1.1 The Concessionaire hereby agrees and undertakes that it shall achieve Financial
Close within270 (two hundred andeveity) days from the date of thigreement
and in the event of delay, it shall be entitled to a further period not exce¥ling
(ninety) days, subject to payment of Damages toAtthority in a sum calculated
at the rate of @5% (zero pointizero fiveper cent) of the Performance Setyfor
each day of delay; provided that the Damages specified herein shall be payable
every week in advance and the period beyond the Z&idtwo hundred and
severy) days shall be granted only to the extent of Damages so paid; provided
further that no @Bmages shall be payable if such delay in Financial Close has
occurred as a result of any default or delay by ghghority in procuring
satisfaction of the Conditions Precedent specified in Clause 4.1.2 or due to Force
Majeure. For the avoidance of doubthe Damages payable hereunder by the
Concessionaire shall be in addition to the Damages, if any, due and payable under
the provisions of Clause 4.3.

24.1.2 The Concessionaire shall, upon occurrence of Financial Close, notify the
Authority forthwith, and shll have provided to théuthority, at least 2 (two)
days prior to Financial Close, 3 (three) true copies of the Financial Package and
the Financial Model, duly attested by a Director of the Concessionaire, along with
3 (three) soft copies of the FinancMbdel in MS Excel version or any substitute
thereof, which is acceptable to the Senior Lenders.

24.2 Termination due to failure to achieve Financial Close

24.2.1 Notwithstanding anything to the contrary contained in this Agreement, but subject
to Clause 8.6.1, in the event that Financial Close does not occur, for any reason
whatsoever, within the period set forth in Clause 24adt.the extended period
provided thereunderall rights, privileges, claims and entitlements of the
Concessionaire under or ang out of this Agreement shall be deemed to have
been waived by, and to have ceased with the concurrence of the Concessionaire,
and the Concession Agreement shall be deemed to have been terminated by
mutual agreement of the Parti€ovided, howevertha in the event the Parties
have, by mutual consent, determined the Appointed Date to precede the Financial
Close, the provisions of this Clause 24.2.1 shall not apply.

24.2.2 Upon Termination under Clause 24.2.1,Ah#hority shall be entitled to encash
the Bid Security and appropriate the proceeds thereof as Damages; provided,
however,that if Financial Close has not occurreldie to Force Majeure @s a
result of theAuthority being in default of any of its obligations under Clause 4.2,
it shall, upon Temination rdeasethe Bid Securityor Performance Security, as
the case may bé&rthwith along withthe Damagesiue and payable under Clause
4.2 For the avoidance of doubt, it is expressly agreed that if the Bid Security shall
have been substituted dyet Performance Security, the Authority shall be entitled
to encash therefrom an amount equal to the Bid Security.
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ARTICLE 25
GRANT

{25.1 Grant

25.1.1 The Authority agrees to provide to the Concessionaire cash support by way of an
outright grant equal tche sum set forth in the Bid, namely, Bs¢ . (Rupees

€ é é e é é e. crore), in accordance with the provisions of this Article 25 (the
AGranto ) .

25.1.2 The Grant shall be disbursed to the Concessionaire by way of Equity Support in
accordance with the provision$ Clause 25.2, and the balance remaining, if any,
shall be disbursed as O&M Support in accordance with the provisions of Clause
25.3}

{25.2 Equity Support

25.2.1 Subject to the conditions specified in this Clause 25.2, the Grant shall be credited
to theEscrow Account and shall be applied by the Concessionaire for meeting the
Tot al Pr o] Eqaity Supporsot) . (t he

25.2.2 The Equity Support shafiot exceedhe sum specified in the Bid and as accepted
by theAuthority, butshallin no casée greatetthan150% (one hundred and fifty
per cent) othe Equity, and shall be further restricted to a sum not excedd#g
(thirty per cent) of the Total Project Cost. For the avoidance of doubt, the Total
Project Cost to be reckoned for the purposes of thissgl25.2.2 shalhclude
Equity Support.

25.2.3 Equity Support shall be due and payable to the Concessionaire after it has
expended the Equity, and shall be disbursed proportionately along with the loan
funds thereafter remaining to be disbursed by theioBdrenders under the
Financing Agreements. Thiuthority shall disburse each tranche of the Equity
Support as and when due, but no later than 15 (fifteen) days of receiving a request
from the Concessionaire along with necessary particulars.

25.2.4 In the event of occurrence of a Concessionaire Default, disbursement of Equity
Support shall be suspended till such Concessionaire Default has been cured by the
Concessionaire.

25.2.5 Subject to the provisions of the Scheme of Financial Support to Public Private
Partnership in Infrastructure Semaotifi
for Financial Assistancé ) , t he Authority shall, for
Clause 25.1.1, use its best endeavours and provide all reasonable support to the
Concessioaire for obtaining viability gap funding under the Scheme for Financial
Assistance. For the avoidance of doubt, it is expressly agreed that in the event of
the Concessionaire being able to receive such viability gap funding for the
Project, the same shallgr the purposes of this Agreement be deemed to be Grant
by the Authority hereunder, to be disbursed in accordance with the provisions of
the Scheme for Financial Assistance. It is further agreed that the Authority shall at
all times discharge its obligah to disburse Grant under and in accordance with
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this Article 25 whether or not funds are disbursed to the Concessionaire under the
Scheme for Financial Assistange.

{25.3 O&M Support £

25.3.1 The balance of the Grant, if any, remaining after disbursemietite Equity
Support shall be disbursed to the Concessionaire in accordance with Clause 25.3.2
for meeting O&M Expensesnd Debt Serviceo f t he Pr@Mect (t
Supporto ) .

25.3.2 The O&M Support shall be disbursed by thathority in quarterly instalmeis
and the first such instalment shall be released within 90 (ninety) days of COD.
Each instalment shall be a sum equaVl & (seven poinfive per cent of the
Equity Support and such instalments shall be disbursed bAuiterity until the
Grant is ekausted.

{PREMIUM*
25.4 Premium

The Concessionaire acknowledges and agrees that as set forth in the Bid, it shall
pay to theAuthority, a premium in the form of Concession Fee, as set forth in
Clause 26.2, and in the manner set forth@lause 26.4

{25.5 Upfront Premiunft

The Concessionaire acknowledges and agrees that as set forth in the Bid, it shall
pay to the Authority an additional Premium, as set forth in Clause}26.6.

£ Clause 25.3 shall be omitted if the Grant determined by competitive bidding is 30% (thirty per cent) or
less.

£ In the event that the Concessionaire does not seek amt @om theAuthority and offers to pay a
Premium instead, the provisions of Clauses 25.1, 25.2 and 25.3 relating to Grant shall be substituted by the
provisions of Clause 25.4 relating to Premium, which Clause shalli@mbered. The title of this Adie
shall al so be substituted by the word APremi umo.
£ As a part of competitive biddingubject to the bidder offering a Premium equal to 40% (forty per cent)

of the Realisable Fee specified in Clause 26.2, biditer may also offer an upfroRremium(see Clauses

26.2 and 26.6, and their respective footnotes). In case no upfremiumis offered, this Clause 25.5 shall

be omitted.
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ARTICLE 26
CONCESSION FEE

26.1 Concession Fee

In consideration of the grawmf Concession, the Concessionaire shall pay to the
Authority by way of concession fee a sum of Re. 1 (Rupee one) per aamdim
the Premium specified in Clause 26.2 ICencelsion Fe&.)

26.2 Premium?

26.2.1 Without prejudice to the provisions of Claugé.1, the Concessionaire agrees to
pay to the Authority for the year c¢omme
(éééé.) days of t he pemeem(rt riReEemifad Jothe COD} ,
form of an additionalConcession Fee equal to {1% (one per cent)}hef total
Realisable Fee during that year, and for each subsequent year thereafter, the
Premium shall be determined by increasing the proportion of Premium to the total
Realisable Fee in the respective year by an additional 1% (one per cent) as
compared tdhe immediately preceding year. For the avoidance of doubt, and by
way of illustration, the Premium for thé“2(second) and '3 (third) years after
commencement of the payment of Premium hereunder shall be equal to {2% (two
per cent) and 3% (three pemtg respectively of the total Realisable Fee for the
respective years.

26.2.2 The Premium payable under Clause 26.2.1 shall be deemed to be part of the
Concession Fee for the purposes of this Agreement.

26.2.3 Notwithstanding anything to the contrary canied in Clause 26.2.1, but subject
to Clause 29.2, the Premiumpayable by the Concessionaire under this Article
26 shall at all times be subject to a ceiling of 40% (forty per cent) of the total
Realisable Fee in the respective yeéar.

26.3 Determination of Concession Fee

Notwithstanding anything to the contrary contained in this Agreement, the
Concessionaire agrees and undertakes that the total Realisable Fee for the
purposes of computing the Concession Fee under this Article 26 shall be
determined onhie express understanding that in the first year following the COD,
the Realisable Fee shall be deemed to be the higher of (a) the actvelissel

by the Concessionai@nd (b) Rs100,00,00,00@Rupeesone hundred croregnd

£ The Premium shall be determined by competitive bidding and the bidding instructions contained in the
RFP shall specifythe manner in which the highest bidder shall be selected. In the event of the
Concessionaire seeking a Grant under Clause 25.1 or offering no Premium, the words enclosed in the first
curly parenthesis shal/l be subhsersargdolhy COD® . wd md :
the Concessionaire commencing a payment of 1% of Realisable Fee from COD or from any date thereafter,
but no later than the f5fifteenth) anniversary of the Appointed Date, the blank space shall be filled
according to e date specified in the Bid. Furthen, ¢ase the Concessionaire has offered a Premium
exceeding 1% commencing from COD, the percentage specified in the Bid may be substituted in the
second parenthesisibject always to the ceiling specified in Claus 25

£ 1n case a bidder is willing to offer a Premium exceeding the rate specified in Clause 26.2.3 commencing
from COD, it may do so by means of gpfront Premium as specified in Clause 25.5.
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that the Realisable Feerfcomputing the Concession Fee for each subsequent
year shall be deemed to be the higher of (a) the actual Fee and (b) 3% (three per
cent) greater than the Realisable Fee reckoned hereunder in the immediately
preceding year.

26.4 Payment of Concession Fee

The Concession Fee payable under the provisions of this Article 26 shall be due
and payable in monthly instalments. Within 7 (seven) days of the close of each
month, the Concessionaire shall pay to Aughority against the Concession Fee,

a provisional mount calculated on the basis of total Realisable Fee of the
immediately preceding month, and final settlement thereof, based on audited
accounts of the Concessionaire, shall be made within 120 (one hundred and
twenty) days of completion of the respecthvecountingY ear.

26.5 Verification of Realisable Fee

26.5.1 The Authority may, in order to satisfy itself that the Concessionaire is reporting
its Realisable Fee honestly and faithfully, depute its representatives to the Port
and the offices of the Concéssaire, and undertake such other measures and
actions as it may deem necessary, to ascertain the actual Fee revenues. For the
avoidance of doubt, the scope of this Clause 26.5.1 may include detection of
di ver si on, i f any, o f totahyeAssGomte ®reahsri on a i
person and/ or any other act or omission which may result in concealing or
understating such revenues.

26.5.2 If the verification of Fee revenues pursuant to this Clause 26.5 demonstrates that
the Realisable Fee is more than theant reported by the Concessionaire, and if
the AverageDaily Fee revenue determined under this Clause 26.5 exceeds the
average daily Realisable Fee reported by the Concessionaire during the preceding
month by 1% (one parent) thereof, the difference leten such Fee revenue and
RealisableFee shall be multiplied by 180 (one hundred and eighty) and the
productthereofshall be paid as Damages by the Concessionaire tautherity,
and in the event of any Dispute relating to Damages, the Dispute Reasolutio
Procedure shall apply. For the avoidance of doubt, it is agreed that seasonal
variations in traffic volume shall be determined by the Independent Engineer on
the basis of past trends and other relevant information, and due weightage shall be
assigned tcsuch variations in computing the Realisable Fee under this Clause
26.5.2.

{26.6 Upfront Premium®

26.6.1 Notwithstanding anything to the contrary contained in this Agreement, the
Concessionaire agrees and undertakes to pay an additional amount of Rs.
eééé.(Rupees ¢é)énéghe borm of arupfront Premiumwhich shall
be due and payable to thauthority in 12 (twelve) equal monthly instalments

£ As a part of competitive bidding, a biddeho wishes tmffer a Premium exceeding 40%6rty per cent)
of the total Realisable Feenay, in addition to offering such 40% (forty per cef#e Clause 25.5 and
footnotes)also offer an upfronPremiumas specified in this Clause 26.6. In case no upfRyemiumis
offered, this Clause 26.6 shall be omitted.
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commencing from the®i(first) day of the month following the COD.

26.6.2 The upfront Premium payable under Clausé26shall be deemed to be part of
the Premium for the purposes of this Agreenjent.
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ARTICLE 27
USER FEE

27.1 Collection and appropriation of Fee

27.1.1 0On and from the CO@RxNdtill the Transfer Date, the Concessionaire shall have
the sole and exclusiveght to demand, collect and appropriate Fee from the Users
in accordance with this Agreement and Bez Schedulset forth in Schedul®;
provided that for ease of payment and collection, the total amount of Fee to be
paid by a User shall be rounded affthe nearedks. 10 (Rupeegen); provided
further that the Concessionaire may determine and collect Fee at such lower rates
as it may, by public notice to the Users, specify in respect of all or any category of
Users.

27.12 For any goods or services mgpecified in theFee Schedulethe Concessionaire
shall specify the Femot exceeding theates prevalenfrom time to timein other
similar ports in India and Asia

27.13 The Concessionaire acknowledges and agrees that upon payment of Fee, any User
shal be entitled to use the Port and the Concessionaire shall not place, or cause to
be placed, any restriction on such use, except to the extent specified in any
Applicable Law, Applicable Permit or the provisions of this Agreement.

27.14 The Concessionairacknowledges and agrees that any User who is not liable for
payment of the Fee shall be entitled to use the Port without any restrictions,
except to the extent specified in any Applicable Law, Applicable Permit or the
provisions of this Agreement. For ttevoidance of doubt, the Concessionaire
hereby acknowledges that Exempted Vessels are not liable for payment of Fee.

27.2 Revision of Fee

27.2.1 The Parties hereto acknowledge and agree that in accordance wikhethe
Schedulethe Fee specified therein agplicable orthe Bid Datg t Base Feé )
shall be revised annually on April 1 in accordance with the provisions d¢fethe
Schedule

27.2.2 The Concessionairenay at any time after thé" (seventh anniversary of the
Appointed Date review the Fee antbdify it to adjust for any significant and
unforeseen event if such event has caused a material effect on the operation of the
Port; provided that such review shall not be undertaken more than once in a
period ofl (oné year.

27.2.3 The Parties heretocpressly agree that any change in scope or other modifications
in the Port that were not contemplated in this Agreement and which require a
capital expenditure of Rs. 5&(peedifty) crore or more shall, notwithstanding
anything contained in Article 1&g eligible for revision ofee and in the event
of such revisionthe liability of theAuthority under Article 16 shall be waived.

27.2.4 The Concessionaire hereby acknowledges and agrees that it is not entitled to any
revision of Fee or other relief fno the Authority or any Government
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Instrumentalityin any form or mannersave andexcept in accordance with the
express provisions of this Agreement.

27.3 Determination of user charges by competition

27.3.1If the Authority is at any time satisfied that eguate capacity of port
infrastructure is available and theser charges arbeing determined by free
competition, it may, by notification, keep tkee Schedulen abeyance for such
period and on such terms as it may spedyvided, however, thatponexpiry
of 10 (ten) years from the Appointed Date, tiser chargeshall be determined
by competition and the Fee Schedule shall remain in abeyance from "the 10
(tenth) anniversary of the Appointed Date and until the Transfer Pabeided
further that mn the eventhe Concessionaire seeks no Grant and has instead offered
a Premium under and in accordance with the provisions of Article 25, the Fee
Schedule shall remain in abeyance from tffe(Feventh) anniversary of the
Appointed Date and until the Trsier Date.

27.3.2 Notwithstanding anything to the contrary contained in this Article 27, in the event
it is determined by the Authority that the available capacity in the ports of the
region is insufficient to assure the benefits of competition to UdersAuthority
may by notice, specify a cap on the charges that may be levied and recovered by
the Concessionaire, such cap being equivalent to 125% (one hundred and twenty
five per cent) of the Fee recoverable under the provisions of Sch@daned such
notice shall have force and effect for a period not exceeding 1 (one ) year at a
time.

27.4 Notice of Fee rates

27.41 The Concessionaire shall, from time to time, inform thethority of the
applicablerates ofFee.The Fee rateshall be communicated the Authority by a
noticeto be deliveredt least 15 (fifteen) days prior to the revision of Fee under
and in accordance with tiiee Schedule

27.42 The Concessionaire shall not revise or collect any amounts in excess of the rates of
Fee payable under éhFee Scheduleln the event any excess amounts are
collected by or on behalf of the Concessionaire, it shall, upon receiving a notice to
this effect from theAuthority, refund such excess amounts to Auwthority along
with Damages equal tt0% (tenpercent) thereof.

27.5 Vessel related charges

All charges levied on and payable to t@encessionairéor a vessel using the
Access Channel, Entrance Channel and the harbour shall be determitiezl by
Concessionairfom time to time in accordance with Alpgable Laws.
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ARTICLE 28
REVENUE SHORTFALL LOAN

28.1 Revenue Shortfall Loan

28.1.1 If the Realisable Fee in any Accounting Year shall fall short of the Subsistence
Revenue as a result of an Indirect Political Event, a Political Eventnor a
Authority Defadt, as the case may be, thaithority shall, upon request of the

Concessionair e, provi de a | o Revenuk o r me
Shortfall Loand) at an i nterest rate equal t o
Rate.

28.1.2 If the haltyearly resultf the Concessionaire indicate that the shortif#rred
to in Clause 28.1.1 ammbntemplated for an Accounting Year has arisen in respect
of the first 6 (six) months thereof, the Concessionaire shall be entitled to a
provisional Revenue Shortfall Loaprovided that, no later than 60 (sixty) days
after the close of such Accounting Year, the Concessionaire shall either repay the
provisional loan with interest or adjust it against the Revenue Shortfall Loan, if
any, as may be due to it under this Clausé .28

28.1.3 The Authority shall disburse the Revenue Shortfall Loan or the provisional
Revenue Shortfall Loan, as the case may be, within 30 (thirty) days of receiving a
valid request from the Concessionaire along with the particulars thereof including
a deailed account of the Indirect Political Event, Political Event orAb#hority
Default, as the case may be, and its impact on the collection of Fee.

28.2 Repayment of Revenue Shortfall Loan

A sum equal to 50% (fifty per cent) of tlserplus in excess dhe Subsistence
Revenue as and wherit accrues shall be earmarked for repayment of the
Revenue Shortfall Loan and interest thereon, and paid by the Concessionaire to
the Authority within 90 (ninety) days of the close of the Accounting Year in
which suchprofits have been made; provided that the Concessionaire shall repay
the entire Revenue Shortfall Loan and interest thereon no later than one year prior
to the expiry of the Concession Period and in the event that any sum remains due
or outstanding at anyme during such period of one year, #ethority shall be
entitled to terminate this Agreement forthwith. For the avoidance of doubt, it is
agreed that the repayment of Revenue Shortfall Loan shall be in accordance with
and subject to the provisions oft&le 32.
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ARTICLE 29
EFFECT OF VARIATIONS IN TRAFFIC GROWTH

29.1 Effect of variations in traffic growth

29.1.1 The Authority and the Concessionaire acknowledge ttedfic equivalent t®60%
(sixty per cent) of the Capacity of the Port is estimateldet6,00,000 (six lakh)
TEUsper annTUamget(Taffcé ) i and hereby agree th
the modifications to the Concession Period under this Article 29, the actual traffic
handled on the Port shall be derived by computing the annual avefrdage o
traffic for a period of 20 (twenty) years from COD in accordance with Clause
2 2 . 3 A¢tualrAeerageTraffico ) .

29.1.2 In the event that the Actu@lverageTraffic shall have fallen short of the Target
Traffic by more thar5% (five per cent) therdoor exceeded the Target Traffic by
more tharb% (five per cent) thereof, the Concession Period shall be deemed to be
modified in accordance with Clause 29.2. For the avoidance of doubt, in the event
of any Dispute relating to Actualverage Traffic, the DOspute Resolution
Procedure shall apply.

29.2 Modification in the Concession Period

29.2.1 Subject to the provisions of Clause 29.1.2, in the event that the average of Actual
AverageTraffic for a period of 20 (twenty) years from COD shall have fallen
shot of the Target Traffic, then for every 2% (two per cent) shortfall as compared
to the Target Traffic, the Concession Period shall, subject to payment of
Concession Fee in accordance with this Agreement, be increased by one year;
provided that such increasn Concession Period shall not in any case extéed
(ten) years. For the avoidance of doubt, and by way of illustration, it is agreed that
in the event of a shortfall of 10.6% (ten point six per cent) in Target Traffic, the
Concession Period shall beerrased by 5 (five) years.

29.22 Subject to the provisions of Clause 29.1.2, in the event A&ueatage Traffic
shall have exceeded the Target Traffic, then for every 2% (two per cent) excess as
compared to the Target Traffic, the Concession Period lshatkduced by 6 (six)
months; provided that such reduction in Concession Period shall not in any case
exceed 3 (three) years. For the avoidance of doubt and by way of illustration, it is
agreed that in the event of an excess of 6.7% (six point seveergirc Target
Traffic, the Concession Period shall be reduced by 18 (eighteen) months:

Provided further that in lieu of a reduction in Concession Period under this Clause
29.2.2, the Concessionaire may elect to pay, in addition to the Concession Fee
that would be due and payable if the Concession Period were not reduced
hereunder, a further premium equallf®46 (ten per cent) of the Realisable Fee

the respective yearand upon notice given to this effect by the Concessionaire no
later than2 (two) yeass prior to the Transfer Date contemplateatierthis Clause
29.2.2, theAuthority shall waive the reduction in Concession Period hereunder
and recover the Concession Fee and the aforesaid premium for the period waived
hereunder

90

Vizhinjam Port



Draft Concession Agreement

ARTICLE 30
COMMISSIONING OF COMPETING PORT

30.1 Restriction on commissioningof Competing Port

30.1.1 Notwithstanding anything to the contrary contained in this Agreement but subject
always to Clause 30.2, theuthority shall notcommission oroperate and shall
procure that no G/ernment Instrumentality shalbmmission ooperate or cause
to be commissionedr operateda newport within 100 (one hundrepkilometres
of t he @ompetingParthle fiior use by traflfic at
(fifteenth) anniversary of the ppointed Datgprovided that the restriction herein
shall not apply if the average throughput exceeds 90% (ninety per cent) of the
existing Capacity of the Port in any year

30.1.2If the Authority shall be in breach of the provisions of Clause 30.1.1, the
Concessionaire shall, without prejudice to its other rights and remedies under this
Agreement including Termination thereof, be entitled to modification of the
Concession Period under and in accordance with the provisions of Clause 30.2.

30.2 Modification in the Concession Period

30.2.1In the event of theAuthority commissioning oroperating or causing the
commissioningr operatiorof any Competing Portn breach of the provisions of
Clause 30.1, the Concessionaire shall be entitled to an additione¢ssion
period, which shall be @hree) times in duration compared to the period between
the commissioning or operatiomf the Competing Port and thes" (fifteenth)
anniversary of the Appointed Date. For the avoidance of doubt, if the Competing
Port is commissioned or operatedn the 14" (fourteenth anniversary, the
Concession Period shall be extended by 3 (three) years and such extension shall
be independent of the modification, if any, under Article 29.

30.22 If the Concession Period is to be irmsed in accordance with the provisions of
this Clause 30.2, the same shall be added to the Concession Period due to the
Concessionaire under and in accordance with all other provisions of this
Agreementsave and except the provisions relating to Ternonati

30.3 Minimum Fee for Competing Port

The Authority agrees and undertakes to procure thatutderfeeto be specified
for the period prior to the I5(fifteenth) anniversary of the Appointed Date, in
relation to any vessel or class of vessels usimgCompeting Portshall at no
time during such period be less than thserFee prescribed fand in respect of
the Port.
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ARTICLE 31
PORT ESTATE DEVELOPMENT

Development of Port Estate

31.1.1 The Concessionaire shall undertake Port Estate |B@wvent on the land

specified in Scheduld\, subject to the conditions stipulated in SchetiBland
ScheduléD, and to exploit such development for commercial purposes with the
right to sublicense any or all parts thereof by means of Project Agreements.

31.1.2 The Concessionaire shall undertake or cause to be undertaken at its cost and in

31.2

31.3

accordance with the provisions of this Agreement, Applicable Laws and Good
Industry Practice, the development and maintenance of infrastructure such as
roads, electric qaply, water supply, sewerage and drainage systems forming part
of Port Estate Development.

Operation and maintenance of Port Estate Development

The Concessionaire shall comply with the provisions of this Agreement,
Applicable Laws and Good Industrydetice in the operation, maintenance and
management of Port Estate Development and shall make commercial use thereof
subject to the provisions of this Agreement and Applicable Laws.

Costs, taxes and revenues

31.3.1 All costs, expenses, taxes, cedses and charges relating to Port Estate

Development, other than taxes on property, shall be borne by the Concessionaire.
For the avoidance of doubt, any taxes on property payable by the Authority to the
extent arising out of any development undertakethbyConcessionaire, shall be
paid by the Authority in accordance with Applicable Laws and reimbursed by the
Concessionaire to the Authority within a period of 60 (sixty) days of receiving a
notice from the Authority along with necessary particulars thereof

31.3.2 All revenues accruing from Port Estate Development shall be appropriated by the

31.4

Concessionaire in accordance with the provisions of this Agreement and
Applicable Laws.

Restrictions on Floor Space Index (FSI)

Subject to the provisions of theddter Plan, the Floor Space Index (FSI) of Port
Estate Development shall be the lower of 2.5 (two point five) and the limit
specified by the local authorities under Applicable Laws. For the avoidance of
doubt, the FSI of 2.5 (two point five) referred tadieabove shall be computed
with reference to the total area earmarked in the Master PlatorisEstate
Development but excluding the areas reserved for roads, parks and other
common facilities and amenities.
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31.5 Sub-licensing of Port Estate Developmen

31.5.1 Subject to the provisions of Clause 5.2 and this Article 31, the Concessionaire

may sublicense the Project Assets comprising Port Estate Development such that
the period and validity of such sidibense shall not extend beyond the period
specifia in Clause 31.6.

31.5.2 Notwithstanding anything to the contrary contained in Clause 31.5.1, the

Concessionaire shall not slibense, assign or in any manner create an
Encumbrance on any Project Asset forming part of Port Estate Development at
any time pior to the 2% (second) anniversary of the Appointed Date. Provided,
however, that the restraint hereunder shall not apply to advertising or to any other
Encumbrance created for a period not exceeding 6 (six) months. For the
avoidance of doubt, the restiion imposed herein shall not apply to assignment
under the Substitution Agreement.

31.5.3 Notwithstanding anything to the contrary contained in this Agreement, but subject

to the provisions of Clause 31.5.2, the Concessionaire shall nditsaobe, asgn

or in any manner create an Encumbrance on any Project Asset forming part of
Port Estate Development without prior written approval of the Authority, which
approval the Authority may, in its discretion, deny only if such-lgzdnce,
assignment or Encumnance has or may have a material adverse effect on the
rights and obligations of the Authority under this Agreement or Applicable Laws;
provided that the provisions of this Clause 31.5.3 shall not apply where the
Concessionaire grants a slitence for acumulative period, including any
renewals thereof, not exceeding 11 (eleven) months. For the avoidance of doubt,
it is agreed that if the Authority does not deny the approval required under this
Clause 31.5.3 within a period of 60 (sixty) days from thee d#treceiving a
notice along with full particulars and documents from the Concessionaire, the
approval shall be deemed to have been granted to the extent stigtescé,
assignment or Encumbrance, as the case may be, is in accordance with the
provisionsof this Agreement.

31.5.4 The Concessionaire agrees and undertakes that in respect of aligescd,

assignment or other Encumbrance on any Project Asseting part of Port
Estate Developmentt is entitled to receive a monthly fee, charge, renewvemnue

share, as the case may be, and shall not accept any other amount, whether by way
of security, deposit, loan, advance or under any other head whatsoever, that
exceeds the payment due to the Concessionaire for and in respect of the following
year by vay of fee, charge, rent or revenue share in respect of suditasntbe,
assignment or other Encumbrance. For the avoidance of doubt, the Concessionaire
agrees to procure that the consideration payable to it for amyiceube,
assignment or other Encunalnice shall accrue evenly over the Concession Period
and shall be payable no less frequently than once every quarter; provided that
nothing in this Article 31 shall prohibit the Concessionaire from adjusting the
whole or any part of the consideration in podion to the fluctuations in the

granteeb6bs revenues or profits over the

annual increase not exceeding 12% (twelve per cent) per annum in such
consideration.
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31.5.5In the event of any difference or disagreementvbeh the Parties in matters
arising out of the provisions of this Clause 31.5, the Dispute Resolution Procedure
shall apply.

31.6 Rights of sublicencees after Termination

The Parties expressly acknowledge and agree that the Concessionaire may, in its
disaetion, grant sullicences for Port Estate Development upto the maximum
period permissible under Clause 3.1.1, which shall include the extended period
specified in the first Proviso of that Clause. The Parties further agree that in the
event of Terminatiorprior to expiry of such maximum permissible period, the
tenure of the subcences and the rights of the slidencees shall continue to
subsist as if the sdlitences were granted by the Authority, and the Authority
shall, for the remaining period of dasublicence, be deemed to be the grantor of
the sublicence by stepping into such slitence in pursuance of the Covenant
referred to in Clause 5.2.4. For the avoidance of doubt and by way of illustration,
if the Concession Period including the extengdedod is 60 (sixty) years and the
Concession Agreement is terminated prior to th& @@entieth) anniversary of

the Appointed Date, the tenure of a digence shall extend upto the earlier of the
term specified in such stlzence and the 60 (sixtieth) anniversary of the
Appointed Date.

31.7 Compliance with Applicable Laws

The Concessionaire agrees and undertakes that it shall, in respect of Port Estate
Development, at all times conform to Applicable Laws and the rules, regulations
or bylaws made hereunder relating to buildings, structures, road works, open
spaces, electric supply, water supply, sewerage and other like matters.

31.8 Commercial advertisement or display

The Concessionaire may undertake or cause to be undertaken commercial
advertisirg or display on Port Estate Development in conformity with Applicable
Laws and the provisions of this Agreement.

31.9 Other Business of the Concessionaire

31.9.1 The Concessionaire may, in accordance with the provisions of Applicable Laws,
engage in any kiness for the optimum utilisation of the Project Assets, including
assets created for and OtherBusieessp)e.ct F mrf tshue
avoidance of doubt, it is agreed that Port Estate Development undertaken by the
Concessionaire in accomize with the provisions of this Agreement shall be
deemed to be included in Other Business.

31.9.2 The Concessionaire shall pay to the Authoitymmencing from the'7(seventh)
anniversary of COD10% (ten per centpf the gross revenues, including the
proceeds of any rentals, deposits, capital receipts or insurance claims, received
from the Other Business1 each month( t hRevenfie Share from Other
Busines® ) . Provi ded, however, t hat in the
commodities, or provision of argervices by the Concessionaire, only 10% (ten
per cent) of the proceeds thereof shall be deemed to be gross revenues of the
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Concessionaire for the purposes of this Clause 31.9.2, and revenue share on such
gross revenues shall be payable by the Concesssdoahe Authority under this
Clause 31.9.2.

31.9.3 In the event of any dispute relating to the Revenue Share from Other Business, the
Dispute ResolutiofProcedureshall apply.

31.10 Revenue Statement

31.10.1During the Operation Period, the Concessie shall furnish to the Authority,
within 7 (seven) days of completion of each month, a statement of gross revenues
received from Other Business, substantially in the form set forth in ScHedule
( t MReveniie Statement for Other Business) . T h eionddre shallalsos
furnish to the Authority such other information as the Authority may reasonably
require, at specified intervals, in discharge of its statutory functions and exercise
of its contractual rights hereunder.

31.10.2 The Concessionaire shaétl each Accounting year, consolidate the Revenue
Statements for Other Business and provide 2 (two) copies thereof, duly certified
by the Statutory Auditor, to the Authority within 60 (sixty) days of the close of
that Accounting Year.
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ARTICLE 32
ESCROW ACCOUNT

32.1 Escrow Account

32.1.1 The Concessionaire shall, prior to the Appointed Date, open and establish an
Escrow Account Esctown Baakdo )Banhkh @tber diance
Agreement read with the Escrow Agreement.

32.1.2 The nature and scope dfet Escrow Account are fully described in the agreement
( t hEscroWi Agreemend) t o be entered into amongs
Authority, t he Escrow Bank and the Senior
Representative, which shall be substantially in tmefset forth in Schedus.

32.2 Deposits into Escrow Account

The Concessionaire shall deposit or cause to be deposited the following inflows
and receipts into the Escrow Account:

(@) all funds constituting the Financial Package;

(b) all Fee and any otheevenues from or in respect of the Port, including the
proceeds o&nyrentals,deposits, capital receipts imsurance claims; and

(c) all payments by theAuthority, after deduction of any outstanding
Concession Fee:

Provided that the Senior Lenders mawka direct disbursements to the EPC
Contractor in accordance with the express provisions contained in this behalf in
the Financing Agreements.

32.3 Withdrawals during Concession Period

32.3.1 The Concessionaire shall, at the time of opening the Escrowurtccgive
irrevocable instructions, by way of an Escrow Agreement, to the Escrow Bank
instructing, inter alia, that deposits in the Escrow Account shall be appropriated in
the following order every month, or at shorter intervals as necessary, and if not
due in a month then appropriated proportionately in such month and retained in
the Escrow Account and paid out therefrom in the month when due:

(@ all taxes due and payable by the Concessiorfiairand in respect of the
Port, excludingPortEstate Developent

(b) all payments relating to construction of the Port, subject to and in
accordance with the conditions, if any, set forth in the Financing
Agreements;

(c) O&M Expenses, subject to the ceiling, if any, set forth in the Financing
Agreements;
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(e)

(f)

(9

(h)

(i)
()
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O&M Expenses and other costs and expenses incurred Byitherity in
accordance with the provisions of this Agreement, and certified by the
Authority as due and payable to it;

Concession Fee due and payable toAh#hnority;

monthly proportionate prosion of Debt Service due in an Accounting
Year,

all payments and Damages certified by fehority as due and payable
to it by the Concessionaire, including repayment of Revenue Shortfall
Loan;

monthly proportionate provision oflebt servicepayments due in an
Accounting Yeain respect of Subordinated Debt;

any reserve requirements set forth in the Financing Agreements; and

balance, if any, in accordance with the instructions of the Concessionaire.

32.3.2 The Concessionairball not in any manner modify the order of payment specified
in Clause 2.3.1, except with the prior written approval of #ethority.

32.4  Withdrawals upon Termination

32.4.1 Notwithstanding anything to the contrary contained in this Agreementy@liras
standing to the credit of the Escrow Account shall, upon Termination, be
appropriated in the following order:

(@)

(b)
(©)
(d)

(e)

(f)
(9)
(h)
(i)
()

Vizhinjam Port

all taxes due and payable by the Concessiorfiairand in respect of the
Port, excludingPortEstate Development

90% (ninety pecent) of Debt Due excluding Subordinated Debt;
outstanding Concession Fee;

all payments and Damages certified by gehority as due and payable
to it by the Concessionaire, includingPremium anyl repayment of
Revenue Shortfall Loan;

retention and payments relating to the liability for defects and deficiencies
set forth in Article40;

outstanding Debt Service including the balance of Debt Due;
outstanding Subordinated Debt;

incurred or accrued O&M Expenses;

any other payment&quired to be made under this Agreement; and

balance, if any, in accordance with the instructions of the Concessionaire:
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Provided that no appropriations shall be made undeictuise (j) of this Clause
32.4.1 until a Vesting Certificate has been isbury the Authority under the
provisions of Article 3.

32.4.2 The provisions of this Article23and the instructions contained in the Escrow
Agreement shall remain in full force and effect until the obligations set forth in
Clause 2.4.1 have been discha
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ARTICLE 33
INSURANCE

33.1 Insurance during Concession Period

The Concessionaire shall effect and maintain at its own cost, during the
Construction Period and the Operation Period, such insurances for such maximum
sums as may be required under theaRoing Agreements, and Applicable Laws,

and such insurances as may be necessary or prudent in accordance with Good
Industry Practice. The Concessionaire shall also effect and maintain such
insurances as may be necessary for mitigating the risks that malyelen the
Authority as a consequence of any act or omission of the Concessionaire during
the Construction Period:.he Concessionaire shall procure that in each insurance
policy, the Authority shall be a caonsured and that the insurer shall pay the
proeeds of insurance into the Escrow Accouitr the avoidance of doubt, the

level of insurance to be maintained by the Concessionaire after repayment of
Senior Lenderso6 dues in full shall be
applicable for determining éhlevel of insurance prior to such repayment of
Senior Lendersd dues.

33.2 Insurance Cover

Without prejudice to the provisions contained in Claudd,3he Concessionaire
shall, during the Operation Period, maintain Insurance Cover including but not
limited to the following:

@ Loss, damage or destruction of the Project Assets, including assets handed
over by theAuthority to the Concessionaire, at replacement value;

(b) comprehensive third party liability insurance including injury to or death
of persmnel of theAuthority or others who may enter the Port;

(© the Concessionaireds gener al i abili
(d) liability to third parties for goods or property damage,;
(e wor kmends compensation insurance; an

() any otter insurance that may be necessary to protect the Concessionaire
and its employees, including all Force Majeure Events that are insatable
commercially reasonable premiuraisd not otherwise covered in itena (
to (e) above.

33.3 Notice to theAuthority

No later than 45 (forty five) days prior to commencement of the Construction
Period or the Operation Period, as the case may be, the Concessionaire shall by
noticefurnish to theAuthority, in reasonable detail, information in respect of the
insurances that proposes to effect and maintain in accordance with this Article

33. Within 30 (thirty) days of receipt of such notice, fgthority may require the
Concessionaire to effect and maintain such other insurances as may be necessary
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pursuant hereto, and the event of any difference or disagreement relating to any
such insurance, the Dispute Resolution Procedure shall apply.

33.4 Evidence of Insurance Cover

All insurances obtained by the Concessionaire in accordance with this ABicle 3
shall be maintairgéwith insurers on terms consistent with Good Industry Practice.
Within 15 (fifteen) days of obtaining any insurance cover, the Concessionaire
shall furnish to theAuthority, notarised true copies of the certificate(s) of
insurance, copies of insurance ips and premia payment receipts in respect of
such insurance, and no such insurance shall be cancelled, modified, or allowed to
expire or lapse until the expiration of at least 45 (forty five) days after notice of
such proposed cancellation, modification nonrenewal has been delivered by

the Concessionaire to tiaithority.

33.5 Remedy for failure to insure

If the Concessionaire shall fail to effect and keep in force all insurances for which

it is responsible pursuant hereto, thethority shall havetie option to either keep

in force any such insurances, and pay such premia and recover the costs thereof
from the Concessionaire, or in the event of computation of a Termination
Payment, treat an amount equal to the Insurance Cover as deemed to have been
received by the Concessionaire.

33.6 Waiver of subrogation

All insurance policies in respect of the insurance obtained by the Concessionaire
pursuant to this Article 3 shall include a waiver of any and all rights of
subrogation or recovery of the insuretisereunder against, inter alia, the
Authority, and its assigns, successors, undertakings and their subsidiaries,
affiliates, employees, insurers and underwriters, and of any right of the insurers to
any setoff or counterclaim or any other deduction, whethby attachment or
otherwise, in respect of any liability of any such person insured under any such
policy or in any way connected with any loss, liability or obligation covered by
such policies of insurance.

337 Concessionaireds waiver

The Concessionarhereby further releases, assigns and waives any and all rights
of subrogation or recovery against, inter alia, fhathority and its assigns,
undertakings and their subsidiaries, affiliates, employees, successors, insurers and
underwriters, which the Caessionaire may otherwise have or acquire in or from

or in any way connected with any loss, liability or obligation covered by policies

of insurance maintained or required to be maintained by the Concessionaire
pursuant to this Agreement (other than ttpadty liability insurance policies) or
because of deductible clauses in or inadequacy of limits of any such policies of
insurance.
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33.8 Application of insurance proceeds

The proceeds from all insurance claims, except life and injury, shall be paid to the
Concessionaire by credit to the Escrow Account and it shall, notwithstanding
anything to the contrary contained in Claug33 apply such proceeds for any
necessary repair, reconstruction, reinstatement, replacement, improvamagent
delivery of the Port, md the balance remaining, if any, shall be applied in
accordance with the provisions contained in this behalf in the Financing
Agreements.

33.9 Compliance with conditions of insurance policies

The Concessionaire expressly acknowledges and undertakesytinéidmnify

the Authority from and against all losses and claims arising from the
Concessionairebés failure to comply wit |l
policieseffected in accordance with this Agreement.
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ARTICLE 34
ACCOUNTS AND AUDIT

34.1 Audited accounts

34.1.1 The Concessionaire shall maintain books of accounts recording all its receipts
(including all Realisable Fees and other revenues derived/collected by it from or
on account of the Port and/or its use), income, expenditure, payments (igcludin
payments from the Escrow Account), assets and liabilities, in accordance with this
Agreement, Good Industry Practice, Applicable Laws and Applicable Permits.
The Concessionaire shall provide 2 (two) copies of its Balance Sheet, Cash Flow
Statement and Bfit and Loss Account, along with a report thereon by its
Statutory Auditors, within 90 (ninety) days of the close of the Accounting Year to
which they pertain and such audited accousée and except where expressly
provided to the contrarghall formthe basis of payments by either Party under
this Agreement. Théuthority shall have the right to inspect the records of the
Concessionaire during office hours and require copies of relevant extracts of
books of accounts, duly certified by tBeéatutoryAuditors, to be provided to the
Authority for verification of basis of payments, and in the event of any
discrepancy or error being found, the same shall be rectified and such rectified
account shall form the basis of payments by either Party under thisrAgne

34.1.2 The Concessionaire shall, within 30 (thirty) days of the close of each quarter of an
Accounting Year, furnish to th&uthority its unaudited financial results in respect
of the preceding quarter, in the manner and form prescribed by theti8ecamd
Exchange Board of India for publication of quarterly results by the companies
listed on a stock exchange.

34.1.3 On or before the thirtfirst day of May each Year, the Concessionaire shall
provide to theAuthority, for the preceding Accountingeér, a statement duly
audited by its Statutory Auditors giving summarised information on (a) the traffic
count for each category of vessels and cargo using the Port and liable for payment
of Fee therefor, (b) Fee charged and received, Realisable Feehandevenues
derived from the Port, and (c) such other information asAh#ority may
reasonably require.

34.2 Appointment of auditors

34.2.1 The Concessionaire shall appoint, and have during the subsistence of this
Agreement as its Statutory Auditorsfiran chosen by it from the mutually agreed

listof5(five) reputabl e fir ms o fPanellbfeCharterede d ac
Accountantsd ) such i st to be prepared sub:

criteria set forth in Schedulg. All fees and expeses of the Statutory Auditors
shall be borne by the Concessionaire.

34.2.2 The Concessionaire may terminate the appointment of its Statutory Auditors after
a notice of 45 (forty five) days to thauthority, subject to the replacement
Statutory Auditors beig appointed from the Panel of Chartered Accountants.
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34.2.3 Notwithstanding anything to the contrary contained in this Agreement, the
Authority shall have the right, but not the obligation, to appoint at its cost from
time to time and at anytime, anotiferi r m Addititnal Audlitorsd) f r om t he
Panel of Chartered Accountants to audit and verify all those matters, expenses,
costs, realisations and things which the Statutory Auditors are required to do,
undertake or certify pursuant to this Agreement.

34.24 In the event that the Grant exceeds 20% (twenty per cent) of the Total Project
Cost, theAuthority shall have the right, but not the obligation, to appoint at its
cost , for the duration of t hGnc@emstruct
Auditors o )from the Panel of Chartered Accountants to undertake concurrent
audit of the Concessionaireb6s account s.

34.3 Certification of claims by Statutory Auditors

Any claim or document provided by the Concessionaire toAh#ority in
connection with or relatingo receipts, income, payments, costs, expenses,
accounts or audit, and any matter incidental thereto shall be valid and effective
only if certified by its Statutory Auditors. For the avoidance of doubt, such
certification shall not be required for exchangf information in the normal
course of business including the submission of Monthly Fee Statements under
Clause 19.5.

34.4 Setoff

In the event any amount is due and payable by Awthority to the
Concessionaire, it may seff any sums payable to it the Concessionaire and
pay the balance remainingny exercise by théuthority of its rights under this
Clause34.4 shall be without prejudice to any other rights or remedies available to
it under this Agreement or otherwise.

34.5 Dispute resolution

In the event of there being any difference between the findings of the Additional
Auditors or the Concurrent Auditors, as the case may be, and the certification
provided by the Statutory Auditors, such Auditors shall meet to resolve the
differences and if theywre unable to resolve the same, such Dispute shall be
resolved by théuthority by recourse to the Dispute Resolution Procedure.
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Part V

Force Majeure and Termination
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ARTICLE 35
FORCE MAJEURE

35.1 Force Majeure

As used in this Agreement, the express Rorc@ Majeured0  d-orce Majeure
Eventd s,lsavé dnd except as expressly provided otherwisan occurrence

in India of any or all of NofPolitical Event, Indirect Political Event and Political
Event, as defined in Clause$.3, 3.3 and 5.4 resgctively, if it affects the
performance by the Party <cl| ai Afieated t h
Partyo ) of its obligations under &ibsis
beyond the reasonable control of the Affected Party, Bpthé Affectel Party
could not have prevented or overcome by exercise of due diligence and following
Good Industry Practice, andt)(has Material Adverse Effect on the Affected
Party.

35.2 Non-Political Event
A Non-Political Event shall mean one or more of the follogvatts or events:

(@) act of God, epidemic, extremely adverse weather conditions, lightning,
earthquake, landslide, cyclone, flood, volcanic eruption, chemical or
radioactive contamination or ionising radiation, fire or explosion (to the
extent of contamiation or radiation or fire or explosion originating from a
source external to the Site);

(b)  strikes or boycotts (other than those involving the Concessionaire,
Contractors or their respective employees/representatives, or attributable
to any act or omissn of any of them) interrupting supplies and services to
the Port for a continuous period of 24 (twenty four) hours and an
aggregate period exceeding 7 (seven) days in an Accounting Year, and not
being an Indirect Political Event set forth in Clau5e33

(c) any failure or delay of a Contractor but only to the extent caused by
another NorPolitical Event and which does not result in any offsetting
compensation being payable to the Concessionaire by or on behalf of such
Contractor;

(d)  any judgement or ordeof any court of competent jurisdiction or statutory
authority made against the Concessionaire in any proceedings for reasons
other than (i) failure of the Concessionaire to comply with any Applicable
Law or Applicable Permit, or (ii) on account of breawhany Applicable
Law or Applicable Permit oof any contract, or (iii) enforcement of this
Agreement, or (iv) exercise of any of its rights under this Agreement by
the Authority;

(e) the discovery of geological conditions, toxic contamination or
archaeabgical remains on the Site that could not reasonably have been
expected to be discovered through a site inspection; or
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any event or circumstances of a nature analogous to any of the foregoing.

35.3 Indirect Political Event

An Indirect Political Event lsall mean one or more of the following acts or
events:

(@)

(b)

(©

(d)

(€)

(f)

(9)
(h)

an act of war (whether declared or undeclared), invasion, armed conflict or
act of foreign enemy, blockade, embargo, riot, insurrection, terrorist or
military action, civil commotion or politicallynotivated sabotage;

any political or economic upheaval, disturbance, movement, struggle or
similar occurrence which could not have been anticipated or foreseen by a
prudent person and which causes the construction or operation of the
Project to be fiancially unviable or otherwise not feasible;

industrywide or Statewide strikes or industrial action for a continuous
period of 24 (twenty four) hours and exceeding an aggregate period of 7
(seven) days in an Accounting Yeatr;

any civil commotion, boycott or political agitation which prevents
collection of Fee by the Concessionaire for an aggregate period exceeding
7 (seven) days in an Accounting Year,

failure of the Authority to permit the Concessionaire to contithe
Construction Works, withor without modifications, in the event of
stoppage of such works after discovery of any geological or archaeological
finds or for any other reason

any failure or delay of a Contractor to the extent caused by any Indirect
Political Event and which dgenot result in any offsetting compensation
being payable to the Concessionaire by or on behalf of such Contractor;

any Indirect Political Event that causes a Nwlitical Event; or

any event or circumstances of a nature analogous to any ofégeiiag.

35.4 Political Event

A Political Event shall mean one or more of the following acts or events by or on
account of any Government Instrumentality:

(@)

(b)

(©)

Vizhinjam Port

Change in Law, only if consequences thereof cannot be dealt with under
and in accordance with ¢hprovisions of Article 2 and its effect, in
financial terms, exceeds the sum specified in Cla@sk 4

compulsory acquisition in national interest or expropriation of any Project
Assets or rights of the Concessionaire or of the Contractors;

unlawful or unauthorised or without jurisdiction revocation of, or refusal

to renew or grant without valid cause, any clearance, licence, permit,
authorisation, no objection certificate, consent, approval or exemption
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required by the Concessionaire or any & @ontractors to perform their
respective obligations under this Agreement and the Project Agreements;
provided that such delay, modification, denial, refusal or revocation did

not result from the Concessionaired
failure © comply with any condition relating to grant, maintenance or
renewal of such clearance, licence, authorisation, no objection certificate,
exemption, consent, approval or permit;

any failure or delay of a Contractor but only to the extent caused by
andher Political Event and which does not result in any offsetting
compensation being payable to the Concessionaire by or on behalf of such
Contractor; or

any event or circumstance of a nature analogous to any of the foregoing.

35.5 Duty to report Force Majeure Event

35.5.1 Upon occurrence of a Force Majeure Event, the Affected Party shall by notice
report such occurrence to the other Party forthwith. Any notice pursuant hereto
shall include full particulars of:

(@)

(b)

(©)

(d)

the nature and extent of each Fokdajeure Event which is the subject of
any claim for relief under this Articles3wvith evidence in support thereof;

the estimated duration and the effect or probable effect which such Force
Maj eure Event is having orrfomnadcd have
of its obligations under this Agreement;

the measures which the Affected Party is taking or proposes to take for
alleviating the impact of such Force Majeure Event; and

any other information relevant to th

35.5.2 The Affected Party shall not be entitled to any relief for or in respect of a Force
Majeure Event unless it shall have notified the other Party of the occurrence of the
Force Majeure Event as soon as reasonably practicable, and in any event no later
than 7(seven) days after the Affected Party knew, or ought reasonably to have
known, of its occurrence, and shall have given particulars of the probable material
effect that the Force Majeure Event is likely to have on the performance of its
obligations underhis Agreement.

35.5.3 For so long as the Affected Party continues to claim to be materially affected by
such Force Majeure Event, it shall provide the other Party with regular (and not
less than weekly) reports containing information as required by Ciéausé, and
such other information as the other Party may reasonably request the Affected
Party to provide.

35.6 Effect of Force Majeure Event on the Concession

35.6.1 Upon the occurrence of any Force Majeure Event prior to the Appointed Date, the
periad set forth in Clausé.1 for fulfilment of Conditions Precedent and in Clause

Vizhinjam Port
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24.1.1 for achieving Financial Close shall be extended by a period equal in length
to the duration of the Force Majeure Event.

35.6.2 At any time after the Appointed Date, ifyaRorce Majeure Event occurs:

@) before COD, the Concession Period and the dates set forth in the Project
Completion Schedule shall be extended by a period equal in length to the
duration for which such Force Majeure Event subsists; or

(b)  after COD, whezupon the Concessionaire is unable to collect Fee despite
making best efforts or it is directed by tiauthority to suspend the
collection thereof during the subsistence of such Force Majeure Event, the
Concession Period shall be extended by a period,| éguangth to the
period during which the Concessionaire was prevented from collection of
Fee on account thereof; provided that in the evemeddiction inFeeon
account of partial inability or suspension, as the case may be, which
causeghe daily coléctionto decline belowd0% (ninety per cent) of the
Average Daily Fee, thé&uthority shall extend the Concession Period in
proportion to the loss of Fee on a daily basis. For the avoidance of doubt,
loss of 25% (twenty five per cent) in collection of Feecompared to the
Average Daily Fee fod (four) days shall entitle the Concessionaire to
extension ofl (ong day in the Concession Period.

35.7 Allocation of costs arising out of Force Majeure

35.7.1 Upon occurrence of any Force Majeure Event piiothe Appointed Date, the
Parties shall bear their respective costs and no Party shall be required to pay to the
other Party any costs thereof.

35.7.2 Upon occurrence of a Force Majeure Event after the Appointed Date, the costs
incurred and attributableotsuch event and directly relating to the Project (the
fiForce Majeure Cost® ) s hal | be allocated and paid

€) upon occurrence of a Nepolitical Event, the Parties shall bear their
respective Force Majeure Costs and neither Party shall beaeédaipay
to the other Party any costs thereof;

(b) upon occurrence of an Indirect Political Event, all Force Majeure Costs
attributable to such Indirect Political Event, and not exceeding the
Insurance Cover for such Indirect Political Event, shall bedody the
Concessionaire, and to the extent Force Majeure Costs exceed such
Insurance Cover, one half of such excess amount shall be reimbursed by
the Authority to the Concessionaire; and

(© upon occurrence of a Political Event, all Force Majeure Cdastbudable
to such Political Event shall be reimbursed by thathority to the
Concessionaire.

For the avoidance of doubt, Force Majeure Costs may include interest payments
on debt, O&M Expenses, any increase in the cost of Construction Works on
account dinflation and all other costs directly attributable to the Force Majeure
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Event, but shall not include loss of Fee revenues or debt repayment obligations,
and for determining such costs, information contained in the Financial Package
may be relied upon tihe extent that such information is relevant.

35.7.3 Save and except as expressly provided in this Artiblen8ither Party shall be
liable in any manner whatsoever to the other Party in respect of any loss, damage,
cost, expense, claims, demands andcgedings relating to or arising out of
occurrence or existence of any Force Majeure Event or exercise of any right
pursuant hereto.

35.8 Termination Notice for Force Majeure Event

If a Force Majeure Event subsists for a period of 180 (one hundred ang) eight
days or more within a continuous period of 365 (three hundred and sixty five)
days, either Party may in its discretion terminate this Agreement by issuing a
Termination Notice to the other Party without being liable in any manner
whatsoever, save as prded in this Article 3, and upon issue of such
Termination Notice, this Agreement shall, notwithstanding anything to the
contrary contained herein, stand terminated forthwith; provided that before
issuing such Termination Notice, the Party intendingstue the Termination
Notice shall inform the other Party of such intention and grant 15 (fifteen) days
time to make a representation, and may after the expiry of such 15 (fifteen) days
period, whether or not it is in receipt of such representation, solésdiscretion
issue the Termination Notice.

35.9 Termination Payment for Force Majeure Event

35.9.1 If Termination is on account of a Nd?olitical Event, theAuthority shall make a
Termination Payment to the Concessionaire in an amount equal to 908y (nin
per cent) of the Debt Due less Insurance Cover.

35.9.2 If Termination is on account of an Indirect Political Event, gehority shall
make a Termination Payment to the Concessionaire in an amount equal to:

@) Debt Due less Insurance Cover; providbat if any insurance claims
forming part of the Insurance Cover are not admitted and paid, then 80%
(eighty per cent) of such unpaid claims shall be included in the
computation of Debt Due;

(b) 110% (one hundred and ten per cent) of the Adjusted Eaunty

(c) an amount equivalent to the Additional Termination Payment less
Insurance Cover; provided that if any insurance claims forming part of the
Insurance Cover are not admitted and paid, then 80% (eighty per cent) of
such unpaid claims shall be inded in computation of the amount
payable hereunder.

35.9.3 If Termination is on account of a Political Event, tAathority shall make a
Termination Payment to the Concessionaire in an amount that would be payable
under Claus@8.3.2 as if it were mAuthority Default.
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35.10 Dispute resolution

In the event that the Parties are unable to agree in good faith about the occurrence
or existence of a Force Majeure Event, such Dispute shall be finally settled in
accordance with the Dispute Resolution Procedpreyided that the burden of

proof as to the occurrence or existence of such Force Majeure Event shall be upon
the Party claiming relief and/or excuse on account of such Force Majeure Event.

35.11 Excuse from performance of obligations

If the Affected Pay is rendered wholly or partially unable to perform its
obligations under this Agreement because of a Force Majeure Event, it shall be
excused from performance of such of its obligations to the extent it is unable to
perform on account of such Force Mag&vent; provided that:

(@  the suspension of performance shall be of no greater scope and of no
longer duration than is reasonably required by the Force Majeure Event;

(b)  the Affected Party shall make all reasonable efforts to mitigate or limit
damaged the other Party arising out of or as a result of the existence or
occurrence of such Force Majeure Event and to cure the same with due
diligence; and

(c) when the Affected Party is able to resume performance of its obligations
under this Agreement, it ahll give to the other Party notice to that effect
and shall promptly resume performance of its obligations hereunder.

35.12 Relief for Unforeseen Events

35.12.1Upon occurrence of an unforeseen event, situation or similar circumstances not
contemplated oreferred to in this Agreement, and which could not have been
foreseen by a pr udenUnforaseeth Everidl) i, g eamty FPanm d
may by notice inform the other Party of the occurrence of such Unforeseen Event
with the particulars thereof and itffexts on the costs, expense and revenues of
the Project. Within 15 (fifteen) days of such notice, the Parties shall meet and
make efforts in good faith to determine if such Unforeseen Event has occurred,
and upon reaching agreement on occurrence therks]| with it in accordance
with the provisions of this Claus®.32.

35.12.2Upon determination of the occurrence of an Unforeseen Event, the Parties shall
make a reference to a conciliation tribunal which shall comprise one member each
to be nominated bydth Parties from among persons who have been Judges of a
High Court and the conciliators so nominated shall choose a chairperson who has
been a Judge of the Supreme Court or Chief Justice of a High Court.

35.12.3The conciliation tribunal referred to in Gé® 3%.12.2 shall conduct its
proceedings in accordance with the provisions of Artickeaé if it is an
arbitration proceeding under that Article, save and except as provided in this
Clause 3.12.

35.12.4The conciliation tribunal referred to in this Ckau#.12 shall conduct preliminary
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proceedings to satisfy itself that
(@ an Unforeseen Event has occurred;

(b) the effects of such Unforeseen Event cannot be mitigated without a
remedy or relief which is not contemplated in the Agreement; and

(©) the Unforeseen Event or its effects have not been caused by any Party by
any act or omission or its part,

and if the conciliation tribunal is satisfied that each of the conditions specified
hereinabove is fulfilled, it shall issue an order to this effect amdiwct further
proceedings under this Clause 1.

35.12.5Upon completion of the conciliation proceedings referred to in this Claus 3
the conciliation tribunal may by a reasoned order make recommendations which
shall be:

€) based on a fair and traparent justification;

(b) no greater in scope than is necessary for mitigating the effects of the
Unforeseen Event;

(c) of no greater duration than is necessary for mitigating the effects of the
Unforeseen Event; and

(d)  quantified and restricted in tes of relief or remedy.

35.12.6Within 15 (fifteen) days of receiving the order referred to in Clagd®.5, the
Parties shall meet and make efforts in good faith to accept, in whole or in part, the
relief or remedy recommended by the conciliation trilbuiea mitigating the
effects of the Unforeseen Event and to procure implementation of the Project in
accordance with the provisions of this Agreement. In pursuance hereof, the
Parties may enter into a MEoobo) arsckumi af
forth the agreement reached hereunder, and the terms of such MoU shall have
force and effect as if they form part of the Agreement.
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ARTICLE 36
COMPENSATION FOR BREACH OF AGREEMENT

36.1 Compensation for default by the Concessionaire

Subject to the provisions @lause 8.6, in the event of the Concessionaire being

in material breach or defautf this Agreement, it shall pay to tauthority by

way of compensation, all direct costs suffered or incurred bythkority as a
consequence of suchaterial breach adefault within 30 (thirty) days of receipt

of the demand supported by necessary particulars thereof; provided that no
compensation shall be payable under this Claésk f8r anymaterialbreach or
default in respect of which Damages are expressly spdcind payable under

this Agreemenor for any consequential losses incurred byAhthority.

36.2 Compensation for default by theAuthority

Subject to the provisions of Claus6.@ in the event of théuthority being in
material breach or defawft this Agreement at any time after the Appointed Date,

it shall pay to the Concessionaire by way of compensation, all direct costs
suffered or incurred by the Concessionaire as a consequence omatmtial
breach or defaulvithin 30 (thirty) days of receipdf the demand supported by
necessary particulars thereof; provided that no such compensation shall be
payable for anynaterialbreach or default in respect of which Damages have been
expressly specified in this Agreement. For the avoidance of doubt, ceatjpen
payable may include interest payments on debt, O&M Expenses, any increase in
capital costs on account of inflation and all other costs directly attributable to such
material breach ordefault but shall not include loss of Fee revenudEbt
repaymen obligationsor other consequential losseand for determining such
compensation, information contained in the Financial Package and the Financial
Model may be relied upon to the extent it is relevant.

36.3 Extension of Concession Period

36.3.1 Subject 6 the provisions of Clauset®, in the event that anaterial breach or
defaultof this Agreement set forth in Clausé.3 causes delay in achieving COD
or leads to suspension of or reductiorthia realisatiorof Fee, as the case may be,
the Authority shdl, in addition to payment of compensation under Claug,3
extend the Concession Period, such extension being equal in duration to the
period by which COD was delayed or the collection of Fee remained suspended
on account thereof, as the case may bé;iatheevent of reduction in collection
of Fee where the daily collection is less than 90% (ninety per cent) of the Average
Daily Fee, theAuthority shall, in addition to payment of compensatiomder
Clause 8.2, extend the Concession Period in promortto the loss of Fee on a
daily basis. For the avoidance of doubt, loss of 25% (twenty five per ceth® in
realisationof Fee as compared to the Average Daily Feedfour) days shall
entitle the Concessionaire to extensiod ¢one day in the Conession Period.

36.3.2 TheAuthority acknowledges and agrees that in the event of its failugratot
extension under and in accordance with the provisions of Clati8el, 3this
Agreement shall, upon expiry @0 (forty) years from the Appointed Date, be
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deemed to have been terminated on accounAwhority Default and the
Concessionaire shall be entitled to receive Termination Payments in accordance
with Article 38.

36.4 Compensation for Competing Ports

36.4.1 Subject to the provisions of Clausé.@ in the event that a Competing Port is
commissioned or operateéd breach of this Agreement, the Authority shall pay to
the Concessionaire, for each day of breach, compensation in a sum equal to the
difference between the Average Daily Fee and the projecidlgt Bee (the
fiProjected Fe® ) unt i | t h éy theAwthartylor by lapsecol trme d
The Projected Fee hereunder shall be an amount equal to the Average Daily Fee,
increased at the close of every month by 0.5% (zero point five per cent) thereof
and revised in accordance with Clause 27.2. For the avoidance of doubt, the
Average Daily Fee for the purposesdstermining the Projected Fee undais
Clause 8.4 shall be the amount so determined in respect of the Accounting Year
or period, as the caseay be, occurring prior to sudommissioningdr operation
of a Competing Porind the Average Daily Fee for the purposes of computing the
compensation payable under this Clau6el 3hall be the amount as determined
in respect of the Accounting Yda)or period, as the case may be, occurring after
suchcommissioningr operation of a Competing Port

36.4.2 Payment of compensation under this Clauéel 3hall be deemed to cure the
breach of this Agreement so long as the Authority continues to pay caatipens
hereunder.

36.5 Compensation to be in addition

Compensation payable under this Article shall be in addition to, andithout
prejudice to the other rights and remedies of tRartiesunder this Agreement
including Termination thereof.

36.6 Mitigation of costs and damage

The Affected Party shall make all reasonable efforts to mitigate or limit the costs
and damage arising out of or as a result of breach of Agreement by the other
Party.
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ARTICLE 37
SUSPENSI ON OF CONCESSI ONAI REGS R

37.1 Suspension upon Concessionaire Default

Upon occurrence of a Concessionaire Default, Al¢hority shall be entitled,

without prejudice to its other rights and remedies under this Agreement including

its rights of Termination hereunder, & 6uspend all rigistof the Concessionaire

under this Agreement including the Coni
other revenues pursuant hereto, dndekercise such rights itsedhd perform the

obligations hereundeor authorise any other person to exerasepeform the

same on i ts behal f duSuspangio®g uc hSuspepesmn
hereunder shall be effective forthwith upon issue of notice bythieority to the
Concessionaire and may extend up to a period not exceeding 180 (one hundred

and eighty) dgs from the date of issue of such notice; provided that upon written
request from the ConcessionaiAuthoritgnd t he
shall extend the aforesaid period of 180 (one hundred and eighty) days by a
further period not exceeding 90inety) days.

37.2 Authority to act on behalf of Concessionaire

37.2.1 During the period of Suspension, th&uthority shall, on behalf of the
Concessionaire, collect all Fee and revenues under and in accordance with this
Agreement and deposit the samehie Escrow Account. ThAuthority shall be
entitled to make withdrawals from the Escrow Account rfageting the O&M
Expenses and faneeting the costs incurred by it for remedying and rectifying the
cause of Suspension, and thereafter for defraying thenseg specified in Clause
32.3.

37.2.2 During the period of Suspension hereunderrighits and liabilitiesvested in the
Concessionaire in accordance with the provisions of this Agreersiesit
continue to vesin the Concessionairand all things done roactions taken,
including expenditure incurred by tlaithority for discharging the obligations of
the Concessionaire under and in accordance with this Agreement and the Project
Agreements, shall be deemed to have been done or taken for and on bdtelf of t
Concessionaire and the Concessionaire undertakes to indemniuttinarity for
all costs incurred during such periothe Concessionaire hereby licences and
sublicences respectively, thuthority or any other person authorised by it under
Clause 3.1 to use during Suspension, #fitellectualProperty belonging to or
licenced to the Concessionawgh respect to the Port and its design, engineering,
construction, operation and maintenance, and which is used or created by the
Concessionaire in perfoinyg its obligations under the Agreement

37.3 Revocation of Suspension

37.3.1 In the event that thAuthority shall have rectified or removed the cause of
Suspensionwithin a period not exceeding 90 (ninety) days from the date of
Suspension, it shall revekthe Suspension forthwith and restore all rights of the
Concessionaire under this AgreemefRor the avoidance of doubt, the Parties
expressly agree that tiauthority may, in its discretion, revoke the Suspension at
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any time, whether or not the causeSafspension has been rectified or removed
hereunder.

37.3.2 Upon the Concessionaire having cured the Concessionaire Default within a period
not exceeding 90 (ninety) days from the date of Suspensioutierity shall
revoke the Suspension forthwith ardtore all rights of the Concessionaire under
this Agreement.

37.4 Substitution of Concessionaire

At any time during the period of Suspe

behalf of Senior Lenders, shall be entitled to substitute the Concessionaire unde
and in accordance with the Substitution Agreement, and upon receipt of notice

thereunder from the L duthbrégyr shall wiRleoldr e s e n t

Termination for a period not exceeding 180 (one hundred and eighty) days from
the date of Suspensioand any extension thereof under Claugd 3for enabling

the Lendersdéd Representative to exerci

Senior Lenders.
375 Termination

37.5.1 At any time during the period of Suspension under this Article tBe
Conces®naire may by notice require tihauthority to revoke the Suspension and
i ssue a Termination Notice. Subject t
undertake substitution in accordance with the provisions of this Agreement and
within the period secified in Clause B4, theAuthority shall within 15 (fifteen)
days of receipt of such notice, terminate this Agreement under and in accordance
with Article 38 as if it is a Concessionaire Default under Clause 38.1

37.5.2 Notwithstanding anything to theontrary contained in this Agreement, in the
event that Suspension is not revoked within 180 (one hundred and eighty) days
from the date of Suspension hereunder or within the extended period, if any, set
forth in Clause 3.1, the Concession Agreement shalpon expiry of the

aforesaid period, be deemed to have been terminated by mutual agreement of the

Parties and all the provisions of this Agreement shall applyatis mutandisto
such Termination as if a Termination Notice had been issued bautierity
upon occurrence of a Concessionaire Default.
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ARTICLE 38
TERMINATION

38.1 Termination for Concessionaire Default

38.1.1 Save as otherwise provided in this Agreement, in the event that any of the defaults
specified below shall have occurred, amé tConcessionaire fails to cure the
default within the Cure Period set forth below, or where no Cure Period is
specified, then within a Cure Period of 60 (sixty) days, the Concessionaire shall
be deemed to be in default of this Agreemehe (iConcessionaie Defaultd )
unless the default has occurred as a result of any breach of this Agreement by the
Authority or due to Force Majeure. The defaults referred to herein shall include
the following

(@)

(b)

(©)

(d)

(e)
(f)
()

(h)

(i)

()

Vizhinjam Port

The Performance Security has been encashed and appropimated
accordance with Clause 9.2 and the Concessionaire fails to replenish or
provide fresh Performance Security within a Cure PeriodSoffifteen)

days;

subsequent to the replenishment or furnishing of fresh Performance
Security in accordance with Qise 9.2, the Concessionaire failsneet

any Condition Precedent aurethe Concessionaire Defaulis the case
may be, for which whole or part of the Performance Security was
appropriatedwithin a Cure Period df20 (one hundred and twentgays;

the Concessionaire does not achieve the latest outstanding Project
Milestone due in accordance with the provisions of Sche@ulend
continues to be in default f&20(one hundred and twentgays;

the Concessionaire abandons or manifests intentiorab@ndon the
construction or operation of the Port without the prior written consent of
the Authority;

CODdoes not occur within the period specified in Clausé.32.

the Punch List items have not been completed within the period set forth
in Claue 14.4.1,

the Concessionaire is in breach of the Maintenance Requiremetite
Safety Requirements, as the case may be

the Concessionaire fails to achieve or cause to be achieved any single key
performance indicator specified in Article 21 Boconsecutive period of 3
(three) years or for two separate periods of 2 (two) years each;

the Concessionaire has failed to make any payment éutherity within
the period specified in this Agreement;

an Escrow Default has occurred and then€&ssionaire fails to cure the
default within a Cure Period of 15 (fifteen) days;
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(k) upon occurrence of a Financi al Def au
by notice required thAuthority to undertake Suspensian Termination,
as the case may hie,accordance with the Substitution Agreement and the
Concessionaire fails to cure the default within the Cure Period specified
hereinabove

()] a breach of any of the Project Agreements by the Concessionaire has
caused a Material Adverse Effect;

(m) the Conessionaire creates any Encumbrance in breach of this Agreement;

(n)  the Concessionaire repudiates this Agreement or otherwise takes any
action or evidences or conveys an intention not to be bound by the
Agreement;

(o) a Change in Ownership has occdrie breach of the provisions of Clause
5.3;

(p)  there is a transfer, pursuant to law either of (i) the rights and/or obligations
of the Concessionaire under any of the Project Agreements, or of (ii) all or
part of the assets or undertaking of the Conomage, and such transfer
causes a Material Adverse Effect;

(@)  an execution levied on any of the assets of the Concessionaire has caused
a Material Adverse Effect;

(9] the Concessionaire is adjudged bankrupt or insolvent, or if a trustee or
receiver isappointed for the Concessionaire or for the whole or material
part of its assets that has a material bearing on the Project;

(s) the Concessionaire has been, or is in the process of being liquidated,
dissolved, woundip, amalgamated or reconstituted inmanner that
would cause, in the reasonable opinion of tathority, a Material
Adverse Effect;

® a resolution for winding up of the Concessionaire is passed, or any petition
for winding up of the Concessionaire is admitted by a court of competent
jurisdiction and a provisional liquidator or receiver is appointed and such
order has not been set aside within 90 (ninety) days of the date tbereof
the Concessionaire is ordered to be wound u layurt except for the
purpose of amalgamation or reconstiog, provided that, as part of such
amalgamation or reconstruction, the entire property, assets and
undertaking of the Concessionaire are transferred to the amalgamated or
reconstructed entity and that the amalgamated or reconstructed entity has
unconditonally assumed the obligations of the Concessionaire under this
Agreement and the Project Agreements; and provided that:

) the amalgamated or reconstructed entity has the capability and
operating experience necessary for the performance of its
obligations under this Agreement and the Project Agreements;
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(i) the amalgamated or reconstructed entity has the financial standing
to perform its obligations under this Agreement and the Project
Agreements and has a credit worthiness at least as good as that of
the Concessionaire as at the Appointed Date; and

(i)  each of the Project Agreements remains in full force and effect;

(u)  any representation or warranty of the Concessionaire herein contained
which is, as of the date hereof, found to be materiallyefateorrect or
misleadingor the Concessionaire is at any time hereafter found to be in
breach thereof;

(V) the Concessionaire submits to thethority any statemeniotice or other
document, in written or electronic formvhich has a material effect ahe
Authorityd s r i ght s, obligations or intere
particulars;

(w) the Concessionaire has failed to fulfil any obligation, for which failure
Termination has been specified in this Agreement;

x) the Concessionaire issues Te&rmination Notice in violation of the
provisions of this Agreement; or

(y) the Concessionaire commits a default in complying with any other
provision of this Agreement if such default causes a Material Adverse
Effect on theAuthority.

38.1.2 Without prejdice to any other rights or remedies which Auhority may have
under this Agreement, upon occurrence of a Concessionaire Default, the
Authority shall be entitled to terminate this Agreement by issuing a Termination
Notice to the Concessionaire; prouidehat before issuing the Termination
Notice, theAuthority shall by a notice inform the Concessionaire of its intention
to issue such Termination Notice and grant 15 (fifteen) days to the Concessionaire
to make a representation, and may after the exdirsuch 15 (fifteen) days,
whether or not it is in receipt of such representation, issue the Termination Notice,
subject to the provisions @lause 8.1.3.

38.1.3 TheAuthority shall, if there be Senior Lenders, send a copy of its notice of
intention to isue a Termination Notice referred to in ClauBel 2 to inform the
Lender so Representative and grant 15
Representative, for making a representation on behalf of the Senior Lenders
stating the intention to substitute the Cessionaire in accordance with the
Substitution Agreement. In the event tAathority receives such representation
on behalf of Senior Lenders, it shall, in its discretion, either withhold Termination
for a period not exceeding 180 (one hundred and eiglaty$ from the date of
such representation or exercise its right of Suspension, as the case may be, for
enabling the Lendersd Representative t
substitution in accordance with the Substitution Agreement:

Provided thatie Lender sé Representative may, i
Lenderso right of substitution, procur e
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cured within the aforesaid period of 180 (one hundred and eighty) days, and upon
such curing thereof, th&uthority shall withdraw its notice referred to above and
restore all the rights of the Concessionaire:

Provided further that upon written requ
the Concessionaire, th&uthority shall extend the aforesaid period of0l@®ne

hundred and eighty) days by such further period not exceeding 90 (ninety) days,

as theAuthority may deem appropriate.

38.2 Termination for Authority Default

38.2.1 In the event that any of the defaults specified below shall have occurretigand t
Authority fails to cure such default within a Cure Period of 90 (ninety) days or
such longer period as has been expressly provided in this Agreement, the
Authority s h a | | be deemed to be i nAutdoeith aul t 0
Defaulto ) unl efudt has loecurretl as a result of any breach of this
Agreement by the Concessionaire or due to Force Majeure. The defaults referred
to herein shall includ#he following

(@)  The Authority commits a material default in complying with any of the
provisions of this Agreement and such default has a Material Adverse
Effect on the Concessionaire;

(b)  theAuthority has failed to make any payment to the Concessionaire within
the period specified in this Agreement;

(c) the Authority fails to provide within a perod of 180 (one hundred and
eighty) days from the Appointed Datéhe Right of Way and other
statutory clearances required for construction of the Port on atd@#st
(ninetyper cent) of the total area of the Port; or

(d) the Authority repudiates this greement or otherwise takes any action that
amounts to or manifests an irrevocable intention not to be bound by this
Agreement.

38.2.2 Without prejudice to any other right or remedy which the Concessionaire may
have under this Agreement, upon occurrenceaofAuthority Default, the
Concessionaire shall, subject to the provisions of the Substitution Agreement, be
entitled to terminate this Agreement by issuing a Termination Notice to the
Authority; provided that before issuing the Termination Notice, the
Corcessionaire shall by a notice inform thathority of its intention to issue the
Termination Notice and grant 15 (fifteen) days to thethority to make a
representation, and may after the expiry of such 15 (fifteen) days, whether or not
it is in receipt d such representation, issue the Termination Notice.

38.3 Termination Payment

38.3.1 Upon Termination on account of a Concessionaire Default during the Operation
Period, theAuthority shall pay to the Concessionaire, by way of Termination
Payment, anraount equato:
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(@) 90% (ninety per cent) of the Debt Due less Insurance Candr;

(b) 70% (seventy per cent) of the amount representing the Additional
Termination Payment:

Provided that if any insurance claims forming part of the Insurance Cover are not
admitted and paid, then 80% (eighty per cent) of such unpaid claims shall be
included in the computation of Debt Due.

For the avoidance of doubt, the Concessionaire hereby acknowledges that no
Termination Payment shall be due or payable on account ainaeSsionaire
Default occurring prior to CODsave and except as provided in Claug8.3

38.3.2 Upon Termination on account of &uthority Default, theAuthority shall pay to
the Concessionaire, by way of Termination Payment, an amount equal to:

€)) Debt Due;
(b) 150% (one hundred and fifty per cent) of the Adjusted Equity; and

(c) 115% (one hundred and fifteen per cent) of the amount representing the
Additional Termination Payment

Provided that the Termination Payment shall not be less than an aeguahtto
the product of30 ( thirty) and the Realisable Fee due and payable for and in
respect of the last month of the Concession Period.

38.3.3 Upon Termination on account of Concessionaire Default during the Construction
Period, no Termination Paymertial be due and payable for and in respect of
expenditure comprising the first 40% (forty per cent) of the Total Project Cost and
in the event of expenditure exceeding such 40% (forty per aadtforming part
of Debt Due the provisions of Clause83.1 shall to the extent applicabl®
Debt Due, apply in respect of tlexpenditureexceeding such 40% (forty per
cent) For the avoidance of doubt and by way of illustration, the Parties agree that
if the total expenditure incurred prior to Termination i€¥®Minety per cent) of
the Total Project Cost, the expenditure eligible for computation of Termination
Payment hereunder shall be 50% (fifty per cent) of the Total Project Cost and the
Termination Payment due and payable in such event shall not exceedoffy%
five per cent) of the Total Project Cost. The Parties further agree that for the
purposes of this Claus®&.3.3, Total Project Cost shall mean the amount specified
in Subclause ) of the definition of Total Project Cost in Clause. X The
Partiesalso agree that for determining the Termination Payment under this Clause
38.3.3, the expenditure comprising the latest Project Milestone alsalbe
reckoned.

38.34 Termination Payment shall become due and payable to the Concessionaire within
15 (fift een) days of a demand being made by the ConcessionaireAattuity
with the necessary particulars, and in the event of any delayjubi®ority shall
pay interest at aate equal to 3% (three per cent) above the Bank Rate on the
amount of Terminatio?ayment remaining unpaid; provided that such delay shall
not exceed 90 (ninetglays. For the avoidance of doubt, it is expressly agreed that
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Termination Paymenshall constitute full discharge by th&uthority of its
payment obligations in respdbtiereofhereunder.

38.35 Upon Termination on expiry of the Concession Period by efflux of time,
Termination Paymengqual to the product @0 (thirty) and theRealisable Fee
recoveredor and in respect of the last month of the Concession Pshialil be
due aml payable to the Concessionaire; provided that in the event any Project
Assetsareacquired and installed at the Port after 308 (thirtieth) anniversary of
the Appointed Datewith prior written consent of thAuthority, which consent
shall not be uni@Esonably denieda Termination Payment equal 80% (eighty
per cent) ofthe Adjusted Depreciated Value of such Projegéissets shall
notwithstanding the provisions of Claus@31, be made by théduthority to the
Concessionaire.

38.3.6 Notwithstanding aything to the contrary in this Agreement, but subject to the
provisions of Clause &3.5, in the event any Project Assets, essential for the
efficient, economic and safe operation of #&t shall have been acquired and
installed after the30™ (thirtieth) anniversary othe Appointed Datewith prior
written consent of th@uthority, which consent shall not be unreasonably denied,

a sum equal to 80% (eighty per cent) of the Adjusted Depreciated Value thereof
shall be deemed to be Debt Due for the purpa$d ermination Payment.

38.3.7 The Concessionaire expressly agrees that Termination Payment under this Article
38 shall constitute a full and final settlement of all claims of the Concessionaire
on account of Termination of this Agreement for any reagloatsoever and that
the Concessionaire or any shareholder thesbafl not have any further right or
claim under any law, treaty, convention, contract or otherwise.

38.4 Extension of Concession Period

Notwithstanding anything to the contrary containied this Agreement, the
Concessionaire may, at any time earlier than 5 (five) years but no later tl3an
(three) years prior to completion of the Concession Period, by a notice tssued
the Authorityin accordance with the Proviso of Clause 3.1.1, recair extension

of the Concession Periab specified thereirin the event of such extension, the
Termination Payment specified in Claud®3.5 shall not be due and payable to

the Concessionai@ndupon expiry of the extended Concession Period hereunder,
thePortshall vest in the Authority under and in accordance with the provisions of
this Agreementand no Termination Payment shall be due and payable to the
Concessionaire for and in respect of the transfer of the Port to the Authority
hereunder For the avoidance of doubt, the Parties agree that in the event an
extension is not granted hereunder, the Authority shall pay to the Concessionaire
the Termination Payment computed in accordance with the provisions of Clause
38.35 and B.3.6. The Parties furér agree that in the event of an extension
hereunder, the provisions of this Agreement shall applyatis mutandiso the
extendedConcession Period.

38.5 Certain limitations on Termination Payment

38.5.1 Termination Payment, not being Additional Termioat Payment, due and
payable under this Agreement shalldmmputed with referenc® the Debt Due
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and Adjusted Equity, as the case may be, in accordance with the provisions of this
Agreement For the avoidance of doubt, the Parties agree that withiniadpeir

60 (sixty) days from COD, the Concessionaire shall notify toAthhority, the

Total Project Cost as on COD and its disaggregation between Debt Due and
Equity, and only the amounts so conveyed shall form the basis of computing
Termination Payment.The Parties further agree that in the event such
disaggregation is not notified to tiesthority, the Equity and Debt Due shall be
arrived at by adopting the proportion between debt and equity as specified in the
Financing Agreement3.he Parties alsagree that for the purposes of computing
Termination Payment, the Debt Due shall at no time exceed 85% (eighty five per
cent) of the Total Project Cost.

38.5.2 The amount payable in respect of any Debt Due expressed in foreign currency
shall be computed at énReference Exchange Rate for conversion into the
relevant foreign currency as on the date of Termination Payment. Provided,
however, that the provisions of this Claus8.53® shall not apply if the
Concessionaire does not notify the particulars of angidar currency loans
within 60 (sixty) days of the date of conversion of such foreign currency loans
into Indian currency. Provided further that all borrowings in foreign currency
shall be restricted to the financing of Total Project Cost and any borrowings
excess thereof shall not qualify for computation of Termination Payment

38.5.3 Additional Termination Payment due and payable in respect of Specified Assets
not being assets forming part dPort Estate Development or Capacity
Augmentation, as the caseay be,which are constructed, acquired or installed
after the3 (third) anniversary of COD buho later thanthe 30th (thirtieth)
anniversary of the Appointed Dagball be limited to the lowest of:

(@)  Adjusted Depreciated Value thereof;

(b)  the replaement value thereof, as assessed by an Approved Valuer, who
shall be selected and appointed by gughority, within 15 (fifteen) days
of Termination, for submitting his assessment within 30 (thirty) days of
his appointment hereunder; and

(c) 50% (fifty per cent) of the sum of Total Project Cost and Equity Support,
if any.

38.54 Additional Termination Payment due and payable in respecPat Estate
Development forming part of Specified Assets shall be limited to the lowest of:

(@)  Adjusted DepreciateValue thereof;

(b) the replacement value thereof, as assessed by an Approved Valuer, who
shall be selected and appointed by the Authority, within 15 (fifteen) days
of Termination, for submitting his assessment within 30 (thirty) days of
his appointmentéreunder; and

(© 40% (forty per cent) of the sum of Total Project Cost and Equity Support,
if any.
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38.55 Additional Termination Payment due and payable in respectCapacity
Augmentation forming part of Specified Assets shall be limited to the laest

(@)
(b)
(©)
(d)

Adjusted Depreciated Value thereof;
the capital cost o€apacityAugmentation as approved by Senior Lenders;
the actual cost dCapacityAugmentation upon completion thereof; and

the estimated capital cost dfapacity Augmentation, asreasonably
specified by théAuthority, in consultation with the Independent Engineer,
and prior to commencement of construction thereof.

38.6 Other rights and obligations of theAuthority

Upon Termination for any reason whatsoever Ahthority shalt

(@)
(b)

(©)

(d)

(€)

take possession and control of the Port forthwith;

take possession and control of all materials, stores, implements,
construction plants and equipment on or about the Site;

be entitled to restrain the Concessionaire and any person claimbugth
or under the Concessionaire from entering upon the Site or any part of the
Port;

require the Concessionaire to comply with the Divestment Requirements
set forth in Clause®1; and

succeed upon election by theuthority, without the necessitpf any
further action by the Concessionaire, to the interests of the Concessionaire
under such of the Project Agreements as ghghority may in its
discretion deem appropriate, and shall upon such election be liable to the
Contractors only for compensati accruing and becoming due and
payable to them under the terms of their respective Project Agreements
from and after the date theuthority elects to succeed to the interests of
the Concessionaire. For the avoidance of doubt, the Concessionaire
acknowledies and agreeshat all sums claimed by such Contractors as
being due and owing for works and services performed or accruing on
account of any act, omission or event prior to such date shall constitute
debt between the Concessionaire and such ContraatatgheAuthority

shall not in any manner be liable for such sums. It is further agreed that in
the event théduthority elects to cure any outstanding defaults under such
Project Agreements, the amount expended by Abéhority for this
purpose shall be dected from the Termination Payment.

38.7 Survival of rights

Notwithstanding anything to the contrary contained in this Agreerhahsubject

to the provisions of Clause83.7, any Termination pursuant to the provisions of
this Agreement shall be vkibut prejudice to the accrued rights of either Party
including its right to claim and recover money damages, insurance proceeds,
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security deposits, and other rights and remedies, which it may have in law or
contract. All rights and obligations of either rBa under this Agreement,
including Termination Payments and Divestment Requirements, shall survive the
Termination to the extent such survival is necessary for giving effect to such
rights and obligations.
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ARTICLE 39
DIVESTMENT OF RIGHTS AND INTEREST

39.1 Divestment Requirements

39.1.1 Upon Termination, the Concessionaire shall comply with and conform to the
following Divestment Requirements:

(@)

(b)

(©)

(d)

(€)

(f)

()

notify to theAuthority forthwith the location and particulars of all Project
Assets;

deliver forthwiththe actual or constructive possession of the Port, free and
clear of all Encumbrances, save and except to the extent set forth in the
Substitution Agreement;

cure all Project Assets, including the quay wall, roads, bridges, structures

and equipment,fall defects and deficiencies so that the Port is compliant

with the Maintenance Requirements; provided that in the event of
Termination during the Construction Period, all Project Assets shall be
handed over on oOas i's whetoasalesd ba:
condition;

deliver and transfer relevant records and repantsllectual Propertyand

other licencespertaining to the Port and its design, engineering,
construction, operation and maintenance, including all know how,
technology programmesnd manual s pertaining the
builté Drawi ngs aBortbenavoiddnee ofTdoudtntisef er C
Concessionaire represents and warrants thatlntedlectual Property

delivered hereunder shall be adequate and complete for then,desig
engineering, construction, operation and maintenance é¢tdh@nd shall

be assigned to th&uthority free of anyEncumbrance

transfer and/or deliver all Applicable Permits to the extent permissible
under Applicable Laws;

execute such deed$ conveyance, documents and other writings as the
Authority may reasonably require for conveying, divesting and assigning

all the rights, title and interest of the Concessionaire irPtiogect Assets
includingmanuf acturer sé war planhar égeigment n r e s
andthe right to receive outstanding insurance claims to the extent due and
payable to théduthority, absolutely unto thAuthority or its nominee; and

comply with all other requirements as may be prescribed or required under
Applicable Laws for completing the divestment and assignment of all
rights, title and interest of the Concessionaire in the Port, free from all
Encumbrances, absolutely unto thathority or to its nominee.

39.1.2 Subject to the exercise by thauthority of its rights under this Agreement or
under any of the Project Agreements to perform or procure the performance by a
third party of any of the obligations of the Concessionaire, the Parties shall
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continue to perform their obligations under this Agreement, notiaitdéng the
issuanceof any Termination Notice, until the Termination of this Agreement
becomes effective in accordance with its terms.

39.2 Inspection and cure

Not earlier than 90 (ninety) daysrior to Termination but not later than 15

(fifteen) daysprior to the effective date of such Termination, the Independent
Engineer shall verify, after giving due notice to a representative of the
Concessionaire specifying the time, date atate of such verification and/or
inspection, compliance by the Concessima with the Maintenance
Requirements, and if required, cause appropriate tests to be carried out at the
Concessionaireb6s <cost for this purpose
Requirements shall be cured by the Concessionaire at its cost and tiséopsov

of Article 40 shall apply,mutatis mutandisin relation to curing of defects or
deficiencies under this Article93

39.3 Cooperation and assistance on transfer of Project

39.3.1 The Parties shall cooperate on a best effort basis and take allanggasasures,
in good faith, to achieve a smooth transfer of the Project in accordance with the
provisions of this Agreement so as to protect the safety of and avoid undue delay
or inconvenience to the Users, other members of the public or the lawful
occupers of any part of the Site.

39.3.2 The Parties shall provide to each other, 9 (nine) months prior to the Transfer Date
in the event of Termination by efflux of time and immediately in the event of
either Party conveying to the other Party its intenssué a Termination Notice,
as the case may be, as much information and advice as is reasonably practicable
regarding the proposed arrangements for operation of the Project following the
Transfer Date. The Concessionaire shall further provide such reasathbte
and assistance as thiuthority, its concessionaire or agent may reasonably
require for operation of the Project until the expiry of 6 (six) months after the
Transfer Date.

39.3.3 TheAuthority shall have the option to purchase or hire from thedgéssionaire at
a fair market value and free from aeycumbrance all or any part of the plant and
machinery used in connection with the Project but which does not form part of the
assets specified in Claus®.B.1 and is reasonably required in connectiothn
operation of the Project. For the avoidance of doubt, in the event of dispute or
difference relating to fair market value, the Dispute Resolution Procedure shall

apply.
39.4 Vesting Certificate

The divestment of all rights, title and interest i tRort shall be deemed to be
complete on the date when all of the Divestment Requirements have been
fulfilled, and theAuthority shall, without unreasonable delay, thereupon issue a
certificate substantially in the form set forth in Schedulg t h\esting
Certificate0 ) which will have the effect of
by the Concessionaire of all of its rights, title and interest in the Port, and their
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vesting in theAuthority pursuant hereto. It is expressly agreed that any defect or
deficiency in the Divestment Requirements shall not in any manner be construed
or interpreted as restricting the exercise of any rights byAt@ority or its
nominee on, or in respect of, the Port on the footing that all Divestment
Requirements have beemaplied with by the Concessionaire.

39.5 Divestment costs etc.

39.5.1 The Concessionaire shall bear and pay all costs incidental to divestment of all of
the rights, title and interest of the Concessionaire in tbge& Assetsn favour
of the Authority upon Termination, save and except that all stamp duties payable
on any deeds or Documents executed by the Concessionaire in connection with
such divestment shall be borne by thehority.

39.5.2 In the event of anpispute relating to matters covered by amdier this Article
39, the Dispute Resolution Procedure shall apply.
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ARTICLE 40
DEFECTS LIABILITY AFTER TERMINATION

40.1 Liability for defects after Termination

The Concessionaire shall be responsible for all defects and deficiencies in the Port
for a peiod of 120 pne hundred and twenty) days after Termination, and it shall
have the obligation to repair or rectify, at its own cost, all defects and deficiencies
observed by the Independent Enginaethe Port during the aforesaid period. In

the event thia the Concessionaire fails to repair or rectify such defect or
deficiency within a period of 15 (fifteen) days from the date of notice issued by
the Authority in this behalf, theAuthority shall be entitled to get the same
repaired or rectified atthe Coms si onai redés ri sk and cost
conform to the Maintenance Requirements. All costs incurred byAdteority
hereunder shall be reimbursed by the Concessionaire tauttherity within 15
(fifteen) days of receipt of demand thereof, amdthe event of default in
reimbursing such costs, thauthority shall be entitled to recover the same from

the funds retained in th&scrow Accoununder the provisions of Claug®.2 or

from the Performance Guarantee provided thereuRderthe avoidancef doubt,

the provisions of this ArticlelO shall not apply if Termination occurs prior to
COD.

40.2 Retention in Escrow Account

40.2.1 Notwithstanding anything to the contrary contained in this Agreement, but subject
to the provisions of Claus#0.2.3,a sum equal to 5% (five per cent) of the total
Realisable Fee for the year immediately preceding the Transfer Date shall be
retained in the Escrow Account for a period of 120 (one hundred and twenty) days
after Termination for meeting the liabilities, iy arising out of or in connection
with the provisions of Claus0.1.

40.2.2 Without prejudice to the provisions of Claué@2.1, the Independent Engineer
shall carry out an inspection of the Port at any time between 210 (two hundred
and ten) and 180 (@ hundred and eighty) days prior to the Termination and if it
recommends that the status of the Port is such that a sum larger than the amount
stipulated in Clausd0.2.1 should be retained in the Escrow Account and for a
period longer than the aforesdi@0 (one hundred and twenty) days, the amount
recommended by the Independent Engineer shall be retained in the Escrow
Account for the period specified by it.

40.2.3 The Concessionaire may, for the performance of its obligations under this Article
40, provide to theAuthority a guarantee from a Bank for a sum equivalent to the
amount determined under Claut&2.1 or40.2.2, as the case may be, and for the
period specified therein, substantially in the form set forth in Schddtae
fiPerformance Guarante® ) t o b rautansondtantlisfoe tthis purpose,
and the Authority shall, without prejudice to its other rights and remedies
hereunder or in law, be entitled to encash and appropriate the required amounts
from the Performance Guarantee for undertigkhe repairs or rectification at the
Concessionaireds risk and cost I n accor
40. Upon furnishing of a Performance Guarantee under this CKHW2e3, the
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retention of funds in the Escrow Account in terms of Clad&2.1 or40.2.2, as
the case may be, shall be dispensed with.
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Part VI

Other Provisions
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ARTICLE 41
ASSIGNMENT AND CHARGES

41.1 Restrictions on assignment and charges

41.1.1 Subject to Clausesl® and 4.3, this Agreement shall not be assigned oy t
Concessionaire to any person, save and except with the prior consent in writing of
the Authority, which consent théuthority shall be entitled to decline without
assigning any reason.

41.1.2 Subject to the provisions of Clausg&.2, the Concessionaishall not create nor
permit to subsist any Encumbrance, or otherwise transfer or dispose of all or any
of its rights and benefits under this Agreement or any Project Agreement to which
the Concessionaire is a party except with prior consent in writinged@{uthority,
which consent théuthority shall be entitled to decline without assigning any
reason.

41.2 Permitted assignment and charges
41.2.1 The restraints set forth in Clausk # shall not apply to:

€)) liens arising by operation of law (or by arregment evidencing the same)
in the ordinary course of business of the Port;

(b) mortgages/pledges/hypothecation of goods/assets other than Project Assets
and their related documents of title, arising or created in the ordinary
course of business of the®®aand as security only for indebtedness to the
Senior Lenders under the Financing Agreements and/or for working
capital arrangements for the Pdfor the avoidance of doubt, the Senior
Lenders would be entitled to create a lien on the Escrow Accoungcsu
to and without prejudice to the rights of theuthority under this
Agreement;

(© assignment of rights, interest and obligations of the Concessionaire to or in
favour of the Lendersd Representatiywv
the Senior Lenderdo the extent covered by and in accordance with the
Substitution Agreement as security for financing provided by Senior
Lenders under the Financing Agreements; and

(d) liens or encumbrances required by any Applicable Law.

41.2.2 Notwithstanding anythingo the contrary contained in this Agreement, the
Concessionaire may, with prior consent of the Authority which consent shall not
be unreasonably withheld, hypothecate any movable Project Equipment to its
lenders by way of security for any loan extendedhgm for acquisition of such
movable Project Equipment. Provided, however, that the Total Project Cost shall
be deemed to be reduced by an amount equal to the nominal value of all such
hypothecated Project Equipment. Provided further that upon Terminatich,
hypothecated Project Equipment shall not be transferred to the Authority, and the
Concessionaire shall be entitled to take custody of and remove such hypothecated
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Project Equipment. Provided also that the Authority may, upon payment of
lenders duesotthe extent of hypothecated amount, require the Concessionaire to
transfer such hypothecated Project Equipment to the Authority.

41.3 Substitution Agreement

41. 3.1 The Lendersd Representative, on beha
to substitite the Concessionaipursuant tahe agreement for substitution of the
Concessi o8ubasttatien Agreemend i t o be entered int

Concessionaire, théduthority and t he Lendersd Represent
Senior Lenders, substantialtythe form set forth in Schedulé.

41.3.2 Upon substitution of the Concessionaire under and in accordance with the
Substitution Agreement, the Nominated Company substituting the Concessionaire
shall be deemed to be the Concessionaire under this Agreantkesihall enjoy all
rights and be responsible for all obligations of the Concessionaire under this
Agreement as if it were the Concessionaire; provided that where the
Concessionaire is in breach of this Agreement on the date of such substitution, the
Authority shall by notice grant a Cure Period of 120 (one hundred and twenty)
days to the Concessionaire for curing such breach.

41.4 Assignment by theéAuthority

Notwithstanding anything to the contrary contained in this Agreement, the
Authority may, aftergi vi ng 60 (sixty) daysodé notice
and/ or transferany of its rights and benefits and/or obligations under this
Agreement to an assignee who is, in the reasonable opinion &utherity,

capable of fulfilling all of theAuthorityd s t hen outstanding obl
Agreement.

41.5 Mortgage of Site and Project Assets

41.5.1 Notwithstanding anything to the contrary contained in this Agreement, upon
request made in this behalf by the Lenders’' Representative, the Authorityeand
Concessionaire shall jointly execute a mortgage deed (the "Mortgage Deed")
forthwith for the benefit of the Senior Lenders to provide inter alia for the
following:

(@  As security for Debt Due, the Site and all Project Assets, excluding the Funded
Works and the fishing harbour (the "Mortgaged Assets"), shall stand mortgaged in
favour of Senior Lenders subject to the tespscified in the Mortgage Deed;

(b) Senior Lenders shall not exercise or enforce any rights or title over the Mortgaged
Assetsat any time prior to the expiry of 180 (one hundred and eighty) days from
the Transfer Da;

(c) The charge created over the Mortgaged Assets shall stand released and
extinguished upon the Authority making the Termination Payment m accordance
with the provsions of the Agreement;
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In the event that Termination Payment is not made before expiry of 180 (one
hundred and eighty) days from the Transfer Date, the Senior Lenders shall have
the right and entitlement to use or dispose of the Mortgaged Assetcbwery

of Termination Payment, and any amounts recovered in excess of the Termination
Payment shall be due and payable by the Senior Lenders to the Authority;

Upon taking over of the Mortgaged Assets by the Senior Lenders in accordance
with the Mortgage Deed, the rights and title of the Senior Lenders and
Concessionaire for and in respect of recovery of Termination Payment shall be
deemed to be discharged and extinguished and the Termination Payment shall be
deemed to have been made in full by ehority under and in accordance with

the provisions of the Agreement;

The Mortgaged Assets shall expressly exclude the Funded Works and fishing
harbour; and

The Mortgage Deed shall expire and cease to have any force or effect upon the
earlier of (i) repayment of Debt Due by the Concessionaire; and (ii) the 20th
(twentieth) anniversary of COD.

41.5.2 Pursuant to the provisions of Clause 41.5.1, the Lender's Representative shall

prepare a draft Mortgage Deed substantially in conformity with @lause 41.5

and furnish copies to the Authority and the Concessionaire for their review and
comments. The Lender's Representative shall consider such comments and send a
revised draft to the Authority and the Concessionaire for negotiations in good
faith. In the event such negotiations do not conclude in the form of an agreed
Mortgage Deed to be executed within 60 (sixty) days of the date of furnishing the
first draft hereunder, the Dispute Resolution Procedure shall apply.

137

Vizhinjam Port



Draft Concession Agreement

ARTICLE 42
CHANGE IN LAW

42.1 Increase in costs

If as a result of Change in Law, the Concessionaire suffers an increase in costs or
reduction in net aftetax return or other financial burden, the aggregate financial
effect of which exceeds the higher of Bscrore (Rupeesive crore and 0.5%

(zero point five percent) of the Realisable Fee in any Accounting Year, the
Concessionaire may so notify thuthority and propose amendments to this
Agreement so as to place the Concessionaire in the same financial position as it
would have ejoyed had there been no such Change in Law resultimgirased

costs reduction in return or other financial burden as aforesaid. Upon notice by
the Concessionaire, the Parties shall meet, as soon as reasonably practicable but
no later than 30 (thirtyJdays from the date of notice, and either agree on
amendments to this Agreement or on any other mutually agreed arrangement:

Provided that if no agreement is reached within 90 (ninety) days of the aforesaid
notice, the Concessionaire may by notice requiesAuthority to pay an amount

that would place the Concessionaire in the same financial position that it would

have enjoyed had there been no such Change in Law, and within 15 (fifteen) days

of receipt of such notice, along with particulars thereof,Abthority shall pay

the amount specified therein; provided that if tethority shall dispute such

claim of the Concessionaire, the same shall be settled in accordance with the
Dispute Resolution Procedure. For the avoidance of doubt, it is agreed that this
Clause 2.1 shall be restricted to changes in law directly affecting the
Concessionairebébs costs of performing it:

42.2 Reduction in costs

If as a result of Change in Law, the Concessionaire benefits from a reduction in
costs or increase in net aftex return or other financial gains, the aggregate
financial effect of which exceeds the higher of Rerore (Rupeefive crore) and

0.5% (zero point five pecent) of the Realisable Fee in any Accounting Year, the
Authority may so notify the Concessionaire and propose amendments to this
Agreement so as to place the Concessionaire in the same financial position as it
would have enjoyed had there been no such Change in Law resulting in decreased
costs, increase in return other financial gains as aforesaid. Upon notice by the
Authority, the Parties shall meet, as soon as reasonably practmabie later

than 30 (thirty) days from the date of notice, and either agree on such
amendments to this Agreement or on any other riytagreed arrangement:

Provided that if no agreement is reached within 90 (ninety) days of the aforesaid
notice, theAuthority may by notice require the Concessionaire to pay an amount
that would place the Concessionaire in the same financial positioit thauld

have enjoyed had there been no such Change in Law, and within 15 (fifteen) days
of receipt of such notice, along with particulars thereof, the Concessionaire shall
pay the amount specified therein to theuthority; provided that if the
Concessinaire shall dispute such claim of tAathority, the same shall be settled
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in accordance with the Dispute Resolution Procedure. For the avoidance of doubt,

it is agreed that this Claus&.2 shall be restricted to changes in law directly

affecting the Coores si onaireds costs of perfor mi
Agreement.

42.3 Protection of NPV

Pursuant to the provisions of Clauseal4and 2.2 and for the purposes of
placing the Concessionaire in the same financial position as it would have enjoyed
hadthere been no Change in Law affecting the costs, returns or other financial
burden or gains, the Parties shall rely on the Financial Model to establish a net
present WNMRVDMWeof{thdefinet cash flow and n
in costs, revenuespmpensation or other relevant parameters, as the case may be,
to procure that the NPV of the net cash flow is the same as it would have been if
no Change in Law had occurrdebr the avoidance of doubt, the Parties expressly
agree that for determinatiaf NPV, the discount rate to be used shall be equal to
the weighted average rate of interest at which the Concessionaire has raised the
Debt Due under its Financing Agreements.

42.4 Restriction on cash compensation

The Parties acknowledge and agree thatdéamand for cash compensation under
this Article £ shall be restricted to the effect of Change in Law during the
respective Accounting Year and shall be made at any time after commencement
of such year, but no later than one year from the close of scobuAting Year.

Any demand for cash compensation payable for and in respect of any subsequent
Accounting Year shall be made after the commencement of the Accounting Year
to which the demand pertains, but no later than two years from the close of such
Accouwnting Year.

42,5 No claim in the event of recovery from Users

Notwithstanding anything to the contrary contained in this Agreement, the
Authority shall not in any manner be liable to reimburse to the Concessionaire
any sums on account of a Change iwLidthe same are recoverable from the
Users.
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ARTICLE 43
LIABILITY AND INDEMNITY

43.1 General indemnity

43.1.1 The Concessionaireshall indemnify, defend, save and hold harmless the
Authority and its officers, servants, agents, Government Instrumerdaétie
Government owned and/or controlled entities/enterpriséise {Authority
Indemnified Person®) against any and all suits,
and claimgrom third partiesfor any loss, damage, cost and expense of whatever
kind and naturewhetherarising out of any breach by the Concessionaire of any
of its obligations under this Agreement or any related agreement or on account of
any defect or deficiency in the provision of services by the Concessionélre to
Authority or to any Useror from any negligencef the Concessionairander
contract or tort or on any other ground whatsogegcept to the extent that any
such suits, proceedings, actions, demands and claims have arisen due to any
negligent act or omission, or breamhdefaultof this Agreement on the part of the
Authority Indemnified Persons.

43.1.2 The Authority shall indemnify, defend, save and hold harmless the
Concessionaire against any and all suits, proceedings, actions, demands and
claimsfrom third partiedor any loss, dmage, cost and expense of whatever kind
and nature arising out of)(defect in title and/or the rights of tiAathority in the
land comprised in the Site, and/ds) (breach by theAuthority of any of its
obligations under this Agreement or any relategeament, which materially and
adversely affect the performance by the Concessionaire of its obligations under
this Agreement, save and except that where any such claim, suit, proceeding,
action, and/or demand has arisen due to a negligent act or om@sheach of
any of its obligations under any provision of this Agreement or any related
agreement and/or breach of its statutory duty on the part of the Concessionaire, its
subsidiaries, affiliates, contractors, servants or agents, the same shall be the
liability of the Concessionaire.

43.2 Indemnity by the Concessionaire

43.2.1 Without limiting the generality of Clause.4, the Concessionaire shall fully
indemnify, hold harmless and defend #ahority and theAuthority Indemnified
Persons from and aget any and all loss and/or damages arising out of or with
respect to:

(@ failure of the Concessionaire to comply with Applicable Laws and
Applicable Permits;

(b) payment of taxes required to be made by the Concessionaire in respect of
the incomeordter taxes of the Concessionai
and representatives; or

(c) nonpayment of amounts due as a result of materials or services furnished
to the Concessionaire or any of its contractors which are payable by the
Concessionaire or any @$ contractors.
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43.2.2 Without limiting the generality of the provisions of this Articl&, 4he

43.3

43.4

Concessionaire shall fully indemnify, hold harmless and defendAttikority
Indemnified Persons from and against any and all suits, proceedings, actions,
claims, demands, liabilities and damages which #ehority Indemnified
Persons may hereafter suffer, or pay by reason of any demands, claims, suits or
proceedings arising out of claims of infringement of any domestic or foreign
patent rights, copyrights orother intellectual property, proprietary or
confidentiality rights with respect to any materials, information, design or process
used by the Concessionaire or by the
t he Concessi onai r e 0 sincappiatedgiradr relatedsto tleer |
Project. If in any such suit, action, claim or proceedings, a temporary restraint
order or preliminary injunction is granted, the Concessionaire shall make every
reasonable effort, by giving a satisfactory bond or otlswio secure the
revocation or suspension of the injunction or restraint order. If, in any such suit,
action, claim or proceedings, the Port, or any part thereof or comprised therein, is
held to constitute an infringement and its use is permanently edjoitte
Concessionaire shall promptly make every reasonable effort to secure for the
Authority a licence, at no cost to theuthority, authorising continued use of the
infringing work. If the Concessionaire is unable to secure such licence within a
reasonhle time, the Concessionaire shall, at its own expense, and without
impairing the Specifications and Standards, either replace the affected work, or
part, or process thereof with namfringing work or part or process, or modify the
same so that it becomaeninfringing.

Notice and contest of claims

In the event that either Party receives a claim or demand from a third party in
respect of which it is entitled to the benefit of an indemnity under this Artkle 4
( t hiredlemnified Partyo ) it tshagl It hmo otlhdemnifyiRgar t vy

n

Co

(1

Partyo) within 15 (fifteen) days of recei|

settle or pay the claim without the prior approval of the Indemnifying Party,
which approval shalhot be unreasonably withheld or dedd. In the event that

the Indemnifying Party wishes to contest or dispute the claim or demand, it may
conduct the proceedings in the name of the Indemnified Party, subject to the
Indemnified Party being secured against any costs involved, to its reasonabl
satisfaction.

Defence of claims

43.4.1 The Indemnified Party shall have the right, but not the obligation, to contest,

defend and litigate any claim, action, suit or proceeding by any third party alleged
or asserted against such Party in resp&ctesulting from, related to or arising

out of any matter for which it is entitled to be indemnified hereunder, and
reasonable costs and expenses thereof shall be indemnified by the Indemnifying
Party. If the Indemnifying Party acknowledges in writing ibbligation to
indemnify the Indemnified Party in respect of loss to the full extent provided by
this Article 43, the Indemnifying Party shall be entitled, at its option, to assume
and control the defence of such claim, action, suit or proceeding, tiegili
payments and obligations at its expense and through the counsel of its choice;
provided it gives prompt notice of its intention to do so to the Indemnified Party
and reimburses the Indemnified Party for the reasonable cost and expenses
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incurred by tle Indemnified Party prior to the assumption by the Indemnifying
Party of such defence. The Indemnifying Party shall not be entitled to settle or
compromise any claim, demand, action, suit or proceeding without the prior
written consent of the IndemnifiedaRy, unless the Indemnifying Party provides
such security to the Indemnified Party as shall be reasonably required by the
Indemnified Party to secure the loss to be indemnified hereunder to the extent so
compromised or settled.

43.4.2 If the Indemnifying Party has exercised its rights under Claus§e3,4the

Indemnified Party shall not be entitled to settle or compromise any claim, action,
suit or proceeding without the prior written consent of the Indemnifying Party
(which consent shall not be unreasonahithheld or delayed).

43.4.3 If the Indemnifying Party exercises its rights under Clau&a,4he Indemnified

43.5

Party shall nevertheless have the right to employ its own counsel, and such
counsel may participate in such action, but the fees and expersashafounsel
shall be at the expense of the Indemnified Party, when and as incurred, unless:

@) the employment of counsel by such party has been authorised in writing
by the Indemnifying Party;

(b)  the Indemnified Party shall have reasonably coredutthat there may be a
conflict of interest between the Indemnifying Party and the Indemnified
Party in the conduct of the defence of such action;

(c) the Indemnifying Party shall not, in fact, have employed independent
counsel reasonably satisfactoryttee Indemnified Party, to assume the
defence of such action and shall have been so notified by the Indemnified
Party; or

(d)  the Indemnified Party shall have reasonably concluded and specifically
notified the Indemnifying Party either:

(1 that there ray be specific defences available to it which are
different from or additional to those available to the Indemnifying
Party; or

(i) that such claim, action, suit or proceeding involves or could have a
material adverse effect upon it beyond the scope tho$
Agreement:

Provided that if Sulzlauses (b), (c) or (d) of this Clause.4L3 shall be
applicable, the counsel for the Indemnified Party shall have the right to direct the
defence of such claim, demand, action, suit or proceeding on behalf of the
Indemnified Party, and the reasonable fees and disbursements of such counsel
shall constitute legal or other expenses hereunder.

No consequential claims

Notwithstanding anything to the contrary contained in this Artick the
indemnities herein provideshall not include any claim or recovery in respect of
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any cost, expense, loss or damage of an indirect, incidental or consequential
nature, including loss of profit, except as expressly provided in this Agreement.

43.6 Survival on Termination

The provisons of this Article 8 shall survive Termination.
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ARTICLE 44
RIGHTS AND TITLE OVER THE SITE

44.1 Licensee rights

For the purpose of this Agreement, the Concessionaire shall have rights to the use
of the Site as sole licensee subject to and in accordaititcehis Agreement, and

to this end, it may regulate the entry and use of the Port by third parties in
accordance with and subject to the provisions of this Agreement.

44.2  Access rights of theAuthority and others

44.2.1 The Concessionaire shall allow déreaccess to the Site at all times for the
authorised representatives and vehicles and vessels oAutnerity, Senior
Lenders, and the Independent Engineer, and for the persons and vessels duly
authorised by any Government Instrumentality to inspect dined? to investigate
any matter within their authority, and upon reasonable notice, the Concessionaire
shall provide to such persons reasonable assistance necessary to carry out their
respective duties and functions.

44.2.2 The Concessionaire shall, fdret purpose of operation and maintenance of any
utility or road specified in Article 11, allow free access to the Site at all times for
the authorised persons and vessels of the controlling body of such utility or road.

44.3 Property taxes

All property taxas on the Site shall be payable by #héthority as owner of the

Site provided, however, that any such taxes payable by the Concessionaire under
Applicable Laws for use of the Site shall not be reimbursed or payable by the
Authority. For the avoidance ofadibt, the Parties agree that stamp duties, if any,
due and payable on the grant of licence comprising this Agreement shall be paid
by the Authority. Provided, however, that the Authority may require the
Concessionaire to pay such stamp duties, which dielreimbursed by the
Authority to the Concessionaire within 15 (fifteen) days of receiving the demand
therefor.

44.4  Restriction on sublicensing

44.4.1 The Concessionaire shall niot any mannesublicense orotherwisepart with
possession ofhe whole o any part of the Site, save and except as may be
expressly set forth in this Agreement; provided that nothing contained herein shall
be construed or interpreted as restricting the right of the Concessionaire to appoint
Contractors for the performance afs iobligations hereunder including for
operation and maintenance of all or any part of the Port.

44.4.2 The Concessionaire may, in its discretion,-Boénse any part of the&/harf, but
in no case exceedi% (forty per cent) of theotal quaylengththereof. For the
avoidance of doubt and by way of illustration, in case the total quay length of all
berths at the Port is 2,000 (two thousand metres), the Concessionaire shall not
sublicense a quay length exceedi®@0 m (eighthundred metres)n addition to
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the other facilities associated therewitotwithstanding such sdlxensing, the
Concessionaire shall, at all times, continue to be responsible and liable for all its
obligations under this Agreement.
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ARTICLE 45
DISPUTE RESOLUTION

45.1 Dispute resolution

45.1.1 Any dispute, difference or controversy of whatever nature howsoever arising
under or out of or in relation to this Agreement (including its interpretation)
between the Parties, and so notified in writing by either Party to the other Party
(t Dspu@d) shall, in the first instance,
in accordance with the conciliation procedure set forth in Clabi@e 4

45.1.2 The Parties agree to use their best efforts for resolving all Disputes arising under
or in repect of this Agreement promptly, equitably and in good faith, and further
agree to provide each other with reasonable access during normal business hours
to all nonprivileged records, information and data pertaining to any Dispute.

45.2 Conciliation

In the event of any Dispute between the Parties, either Party may call upon the
Independent Engineer to mediate and assist the Parties in arriving at an amicable
settlement thereof. Failing mediation by the Independent Engineer or without the
intervention of tke Independent Engineer, either Party may require such Dispute
to be referred to thBrincipal Secretargf the Authority and the Chairman of the
Board of Directors of the Concessionaire for amicable settlement, and upon such
reference, the said personslsh@eet no later than 7 (seven) days from the date of
reference to discuss and attempt to amicably resolve the Dispute. If such meeting
does not take place within the 7 (seven) day period or the Dispute is not amicably
settled within 15 (fifteen) days ohé& meeting or the Dispute is not resolved as
evidenced by the signing of written terms of settlement within 30 (thirty) days of
the notice in writing referred to in Clausb.2.1 or such longer period as may be
mutually agreed by the Parties, either Pamy refer the Dispute to arbitration in
accordance with the provisions of Clauge34

45.3 Arbitration

45.3.1 Any Dispute which is not resolved amicably by conciliation, as provided in Clause
45.2, shall be finally decided by reference to arbitration byaebitral tribunal
constitutedin accordance with Clausés8.2. Such arbitration shall deeld in
accordance with the Rules of Arbitration of the International Centre for
Al ternative Dispute Relexo)l,utdrons u dle wo tDred
may be mutually agreed by the Parties, and shall be subject to the provisions of
the Arbitrationand ConciliationAct, 1996 Theplaceof such arbitration shall be
the capital of the Stateand the language of arbitration proceedings shall be
English.

45.3.2 There shall be ra arbitral tribunal comprisinghree arbitrators, of whom each
Party shall select one, and the third arbitrator shall be appointed by the two
arbitrators so selected, and in the event of disagreement between the two
arbitrators, the appoimtent shall be made in accordance with the Rules.
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45.3.3 The arbitr& tribunals h a | | make a r efavardon)e.d Aanwa r Adw a(rt
made in any arbitration held pursuant to this ArtickesHall be final and binding
on the Parties as from the date it is madnd the Concessionaire and the
Authority agree and undertake to carry out such Award without delay.

45.3.4 The Concessionaire and thuthority agree that an Award may be enforced
against the Concessionaire and/or gehority, as the case may be, atigeir
respective assets wherever situated.

45.3.5 This Agreement and the rights and obligations of the Parties shall remain in full
force and effect, pending the Award in any arbitration proceedings hereunder.

45.4 Adjudication by atribunal

In the event bconstitution of astatutory tribunabr other forumwith powers to
adjudicate upon disputes between the Concessionaire andutherity, all
Disputes arising after such constitution shall, instead of reference to arbitration
under Clause %3, be adjudiated upon by suclribunal or other forumin
accordance with Applicable Lavand all references to Dispute Resolution
Procedure shall be construed accordingly.
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ARTICLE 46
DISCLOSURE

46.1 Disclosure of Specified Documents

The Concessionaire shall makeadable for inspection by any person, copies of

this Concession Agreement, the Maintenance Manual, the Maintenance
Programme the Maintenance Requiremen@nd the Safety Requirements
(hereinafter c ol | e c $pecifiedl Documentd er rof d e ¢ o
charge, during normal business hours on all working days at the Site and
Concessionaireb6s Registered Office. The
at a suitable place in its office and at the Site, public notices stating the
availability of the Specified Documents for such inspection, and spadvide
copies of the same to any person upon p
no | ossd basis.

46.2 Disclosure of Documents relating to safety

The Concessionaire shall make available for inspedbly any person copies of

all Documents and data relating to safety of the Port, free of charge, during

nor mal business hours on all wor king d:
Office. The Concessionaire shall make copies of the same available peraon

upon payment of copying charges on a Oni

46.3 Withholding disclosure of Protected Documents

Notwithstanding the provisions of Clause&Xand 4.2, theAuthority shall be
entitled to direct the Concessionaire, from timénee, to withhold the disclosure

of Protected Documents (as defined hereinbelow) to any person in pursuance of
the aforesaid Clauses.

Explanation:

The expression Protected Documents shall mean such of the Specified Documents
or documents referred to in @kes 46.1 and 46.2, or portions thereof, the
disclosure of which théuthority is entitled to withhold under the provisions of

the Right to Information Act, 2005.
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ARTICLE 47
REDRESSAL OF PUBLIC GRIEVANCES

47.1 Complaints Register

47.1.1 The Concessionairshall maintain a public relations office at the Site where it
shall keep €&omplang Registesor) (otpheen ft o publ i c @
ti mes for recording of ¢ cCompplainanta j s by
Information relating to the availability of dnaccess to the Complaint Register
shall be prominently displayed by the Concessionaire at the Site and its offices so
as to bring it to the attention of all Users.

47.1.2 The Complaint Register shall be securely bound and each page thereof shall be
duly numbered. It shall have appropriate columns including the complaint
number, date, name and address of the Complainant, substance of the complaint
and the action taken by the Concessionaire. Immediately after a complaint is
registered, the Concessionaire Islgave a receipt to the Complainant stating the
date and complaint number.

47.1.3 Without prejudice to the provisions of Clauses141 and 4.1.2, theAuthority
may, in consultation with the Concessionaire, specify the procedure for making
complaints irelectronic form and for responses thereto.

47.2 Redressal of complaints

47.2.1 The Concessionaire shall inspect the Complaint Register every day and take
prompt and reasonable action for redressal of each complaint. The action taken
shall be briefly notedh the Complaint Register and a reply stating the particulars
thereof shall be sent by the Concessionaire to the Complainant under a certificate
of posting.

47.2.2 Within 7 (seven) days of the close of each month, the Concessionaire shall send to
the Authority and to the Independent Engineer a true photocopy each of all the
pages of the Complaint Register on which any entry has been recorded during the
course of such month, and upon perusal thereof, Aliority may, in its
discretion, advise the Concessiire to take such further action as fghority
may deem appropriate for a fair and just redressal of any grievance. The
Concessionaire shall consider such advice and inforrAubteority of its decision
thereon, and if théuthority is of theopinion hat the Complainant is entitled to
further relief, it may refer the matter to the competent forum for its disposal under
the Consumer Protection Act, 1986, and advise the Complainant to pursue the
complaint at his own risk and cost.
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ARTICLE 48
MISCELLANEO US

Governing law and jurisdiction

This Agreement shall be construed and interpreted in accordance with and
governed by the laws of India, and the coumtshe Stateshall haveexclusive
jurisdiction over matters arising out of or relating to thisefgnent.

Waiver of immunity
Each Party unconditionally and irrevocably:

(@) agrees that the execution, delivery and performance by it of this
Agreement constitute commercial acts done and performed for
commercial purpose;

(b)  agrees that, should anyogeedings be brought against it or its assets,
property or revenues in any jurisdiction in relation to this Agreement or
any transaction contemplated by this Agreement, no immunity (whether
by reason of sovereignty or otherwise) from such proceedings lshall
claimed by or on behalf of the Party with respect to its assets;

(c) waives any right of immunity which it or its assets, property or revenues
now has, may acquire in the future or which may be attributed to it in any
jurisdiction; and

(d)  consents geasrally in respect of the enforcement of any judgement or
award against it in any such proceedings to the giving of any relief or the
issue of any process in any jurisdiction in connection with such
proceedings (including the making, enforcement or exetatiainst it or
in respect of any assets, property or revenues whatsoever irrespective of
their use or intended use of any order or judgement that may be made or
given in connection therewith).

State Support

The Authority acknowledge and agree to makeir best endeavours to procure
the support of th€entral Government to the extent necessary for enabling the
Concessionaire to perform its obligations herein.

Depreciation

For the purposes of depreciation under Applicable Laws, the property
representing the capital investment made by the Concessionaire in the Project
shall be deemed to be acquired and owned by the Concessionaire. For the
avoidance of doubt, thauthority shall not in any manner be liable in respect of
any claims for depreciatioro tbe made by the Concessionaire under Applicable
Laws.
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48.5 Delayed payments

48.5.1 The Parties hereto agree that payments due from one Party to the other Party
under the provisions of this Agreement shall be made within the period set forth
therein, andfino such period is specified, withBO (thirty) days of receiving a
demand along with the necessary particulbisless otherwise specified in this
Agreement, n the event of delay beyond such period, the defaulting Party shall
pay interest for the pembof delay calculated at a rate equa#i¥% (four per cent)
above the Bank Rate, and recovery thereof shall be without prejudice to the rights
of the Parties under this Agreement including Termination thereof.

48.5.2 Unless otherwise specified, any intdrgmyable under this Agreement shall
accrue on a daily outstanding basis and shall be compounded on the basis of
guarterly rests.

48.6 Waiver

48.6.1 Waiver, including partial or conditional waiver, by either Party of any default by
the other Party in the bservance and performance of any provision of or
obligations under this Agreement:

(@  shall not operate or be construed as a waiver of any other or subsequent
default hereof or of other provisions of or obligations under this
Agreement;

(b)  shall not be Hective unless it is in writing and executed by a duly
authorised representative of the Party; and

(c) shall not affect the validity or enforceability of this Agreement in any
manner.

48.6.2 Neither the failure by either Party to insist on any occasiam tipe performance
of the terms, conditions and provisions of this Agreement or any obligation
thereunder nor time or other indulgence granted by a Party to the other Party shall
be treated or deemed as waiver of such breach or acceptance of any variation
therelinquishment of any such right hereunder.

48.7 Liability for review of Documents and Drawings
Except to the extent expressly provided in this Agreement:

€)) no review, comment or approval by tAeithority or the Independent
Engineer of any Projedagreement, Document or Drawing submitted by
the Concessionaire nor any observation or inspection of the construction,
operation or maintenance of the Port nor the failure to review, approve,
comment, observe or inspect hereunder shall relieve or abdodve t
Concessionaire from its obligations, duties and liabilities under this
Agreement, Applicable Laws and Applicable Permits; and

(b) the Authority shall not be liable to the Concessionaire by reason of any
review, comment, approval, observation or inspectieferred to in Sub
clause (a) above.
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48.8 Exclusion of implied warranties etc.

This Agreement expressly excludes any warranty, condition or other undertaking
implied at law or by custom or otherwise arising out of any other agreement
between the Partiesr any representation by either Party not contained in a
binding legal agreement executed by both Parties.

48.9 Survival
48.9.1 Termination shall:

@) not relieve the Concessionaire or thathority, as the case may be, of any
obligations hereunder wHic expressly or by implication survive
Termination hereof; and

(b)  except as otherwise provided in any provision of this Agreement expressly
limiting the liability of either Party, not relieve either Party of any
obligations or liabilities for loss or damago the other Party arising out
of, or caused by, acts or omissions of such Party prior to the effectiveness
of such Termination or arising out of such Termination.

48.9.2 All obligations surviving Termination shall only survive for a period of 3 (three)
years following the date of such Termination.

48.10 Entire Agreement

This Agreement and the Schedules together constitute a complete and exclusive
statement of the terms of the agreement between the Parties on the subject hereof,
and no amendment or modifition hereto shall be valid and effective unless such
modification or amendment is agreed to in writing by the Parties and duly
executed by persons especially empowered in this behalf by the respective Parties.
All prior written or oral understandings,fefs or other communications of every

kind pertaining to this Agreement are abrogated and withdravam. the
avoidance of doubt, the Parties hereto agree that any obligations of the
Concessionaire arising from the Request for Qualification or Request for
Proposals, as the case may be, shall be deemed to form part of this Agreement and
treated as such.

48.11 Severability

If for any reason whatever, any provision of this Agreement is or becomes
invalid, illegal or unenforceable or is declared by any codrtcampetent
jurisdiction or any other instrumentality to be invalid, illegal or unenforceable, the
validity, legality or enforceability of the remaining provisions shall not be
affected in any manner, and the Parties will negotiate in good faith witlhwawie
agreeing to one or more provisions which may be substituted for such invalid,
unenforceable or illegal provisions, as nearly as is practicable to such invalid,
illegal or unenforceable provision. Failure to agree upon any such provisions shall
not besubject to the Dispute Resolution Procedure set forth under this Agreement
or otherwise.
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48.12 No partnership

This Agreement shall not be interpreted or construed to create an association,
joint venture or partnership between the Parties, or to imposeanyership
obligation or liability upon either Party, and neither Party shall have any right,
power or authority to enter into any agreement or undertaking for, or act on behalf
of, or to act as or be an agent or representative of, or to otherwiseharather

Party.

48.13 Third parties

This Agreement is intended solely for the benefit of the Parties, and their
respective successors and permitted assigns, and nothing in this Agreement shall
be construed to create any duty to, standard of care witheneferto, or any
liability to, any person not a Party to this Agreement.

48.14 Successors anassigns

This Agreement shall be binding upon, and inure to the benefit of the Parties and
their respective successors and permitted assigns.

48.15 Notices

Any notice or other communication to be given by any Party to the other Party
under or in connection with the matters contemplated by this Agreement shall be
in writing and shall:

@) in the case of the Concessionaire, be given by facsomitemail and by
letter delivered by hand to the address given and marked for attention of
the person set out below or to such other person as the Concessionaire
may from time to time designate by notice to ghehority, provided that
notices or other communications to digen to an address outsithe city
specified in Sukclause (b) belownay, if they are subsequently confirmed
by sending a copy thereof by registered acknowledgement due, air mail or
by courier, be sent by facsimiler email to the number as the
Concesmwnaire may from time to time designate by notice to the
Authority;

{ Attention:
Designation:
Address:
Fax No:
Email}

(b) in the case of thAuthority, be given by facsimiler email and by letter
delivered by handat the address given beloand be adekssed to the
person named belowith a copy delivered to th&uthority Representative
or such other person as tAathority may from time to time designate by
notice to the Concessionaire; provided that if the Concessionaire does not
have an office irthe same city as th@uthority, it may send such notice
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by facsimileor email and by registered acknowledgement due, air mail or
by courier;

{Name:
Designation:
Address:
Fax No:
Email}; and

any notice or communication by a Party to the other Partyengin
accordance herewith, shall be deemed to have been delivered when in the
normal course of post it ought to have been delivered in all other
cases, it shall be deemed to have been delivered on the actual date and
time of delivery; provided that ithe case of facsimile ormail, it shall be
deemed to have been delivered on the working day following the date of
its delivery.

48.16 Language

All notices required to be given by one Party to the other Party and all other
communications, Documentatiomdiproceedings which are in any way relevant
to this Agreement shall be in writing and in English language.

48.17 Counterparts

This Agreement may be executed in two counterparts, each of which, when
executed and delivered, shall constitute an origindtisfAgreement.
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ARTICLE 49
DEFINITIONS

49.1 Definitions

In this Agreement, the following words and expressions shall, unless repugnant to the
context or meaning thereof, have the meaning hereinafter respectively assigned to them:

fiAccess Channgl  oApproach Channeb  me @uterschannel frombreakwater
mouth to contour depth (southwardshaintained to a Draught ¢f0.8 (twenty point
eight)metres;

fAccounting Yeard means the financi al year commenc.]
any calendar year arahding on the thirtyirst day of March of the next calendar year;

fAdditional Port Terminalso s h a |l | have the meamdlng as set

fAdditional Termination Paymentdo means t he amount payabl e
respect of Specified Asseisany, and Capacity Augmentatioas further limited by the
provisions of Clause38.5.3, 38.54 and B.5.5, as the case may be

fAdjusted Depreciated Value® means t he amount arrived
depreciated book value of an asset (as statedhén books of account of the
Concessionaire, save and except in the case of buildings and permanent structures where
the depreciated book value shall be determined by applying an annual depreciation rate of
3% (three per cent) based on the written down evahethod) to reflect the variation
occurring inPrice Indexbetween the date of@curementhereof and the Transfer Date;

fAdjusted Equityd0 means the Equity funded in I ndial
day of t he c u Refeeence Dateo)m tthe mgnmneh set fdith below, to

reflect the change in its value on account of depreciation and variatidtrecen Index

and for any Reference Date occurring:

(@  on or before COD, the Adjusted Equity shall be a sum equal to the Equity funded
in IndianRupees and expended on the Project, revised to the extent of one half of
the variation inPrice Indexoccurring between the first day of the month of
Appointed Date and the Reference Date;

(b) from COD and until the ' (fifth) anniversary thereof, an amit equal to the
Adjusted Equity as on the COD Badeal | b e
Adjusted Equityd ) and t he Adjusted Equity hereu
Base Adjusted Equity, revised at the commencement of each month following
COD to the etent of variation inPrice Indexoccurring between COD and the
Reference Date;

(c) after the § (fifth) anniversary of COD, the Adjusted Equity hereunder shall be a
sum equal to the Base Adjusted Equity, reduced bi26.(zero poinbneoneper
cent) thereof at the commencement of each month following tHe(ffth)
anniversary of COD and the amount so arrived at shall be revised to the extent of
variation inPrice Indexoccurring between COD and the Reference Date. For the

155

Vizhinjam Port



Draft Concession Agreement

avoidance of doubt, the AdjusteEquity shall, in the event of Termination, be
computed as on the Reference Date immediately preceding the Transfer Date;
provided that no reduction in the Adjusted Equity shall be made for a period equal
to the duration, if any, for which the ConcessiBariod is extended, but the
revision on account drice Indexshall continue to be made;

and the aforesaid shall appiputatis mutandisto the Equity funded in Indian Rupees
and expended for Capacity Augmentation. For the avoidance of doubt, the Adjuste
Equity shall, in the event of Termination, be computed as on the Reference Date
immediately preceding the Transfer Date; provided that no reduction in the Adjusted
Equity shall be made for a period equal to the duration, if any, for which the Concession
Period is extended, but the revision on accouftride Indexshall continue to be made;

RAffected Partyd s h al | have the med&dding as set fort

fiAgreemen  oQonce8sion Agreemet means this Agreement,
Schedules hereto drany amendments thereto made in accordance with the provisions
contained in this Agreement;

fAppendixo s hal | have the meaning as set forth

fApplicable Lawsdo means al | | aws, brought into for
Government inluding rules, regulations and notifications made thereunder, and
judgements, decrees, injunctions, writs and orders of any court of record, applicable to

this Agreement and the exercise, performance and discharge of the respective rights and
obligations ofthe Parties hereunder, as may be in force and effect during the subsistence

of this Agreement;

fApplicable Permitso means al | cl earances, l i cence:
objection certificates, consents, approvals and exemptions required to beedbdai

maintained under Applicable Laws in connection with the construction, operation and
maintenance of the Port during the subsistence of this Agreement;

fAAppointed Dated0 means the date on which Financi @
Condition Precedens either satisfied or waived, as the case mayrbaccordance with

the provisions of this Agreemeitnd such date shall be the date of commencement of the
Concession Period;

fApproved Valuero me ans a f recogmisedak sughably the Income Tax
Department and having experience of valuing at least 5 (five) properties exceeding Rs.
100 cr. (Rupees one hundred crore) each in value;

fAssociat® oAffiliaté o means, i n relation t o ei ther
Members}, a person who controls, isntrolled by, or is under the common control with

such Party {or Consortium Member} (as wused
means, with respect to a person which is a company or corporation, the ownership,
directly or indirectly, of more tha®0% (fifty per cent) of the voting shares of such

person, and with respect to a person which is not a company or corporation, the power to
direct the management and policies of such person, whether by operation of law or by
contract or otherwise);
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fAuthorityd s hal | have t he meaarranda Padi¢stas setdonth e d t |
in theRecitals;

AAuthority Defaulto s hal | have the med&aiing as set fo

fAuthority Representatve0 means such person or persons
writing by the Authority to act on its behalf under this Agreement and shall include any
person or persons having authority to exercise any rights or perform and fulfil any
obligations of the Authority under this Agreement;

fAverage Daily Fe® me a n s untalrieed at after dividing the total Realisable Fee
of the immediately preceding Accounting Year by 365 (three hundred and sixty five), and
increasing the quotient thereof by 5% (five per cent);

provided that the Average Daily Fee for any period prorcompletion of the first
Accounting Year following COD shall be a simple average of the Fee collected every day
during the period between COD and the last day of the month preceding the date on
which the event requiring calculation hereof occurred, anthénevent that the Fee
payable by any segment of traffic has not been realised for any reason, an assessment
thereof shall be made by the Independent Engineer to form part of the Average Daily Fee
for such period;

fiBankd means a bank iandchaving a miaitwndnet iworth ofiRel i a
1,000 crore (Rupees one thousand crore) or any other bank acceptable to Senior Lenders,
but does not include a bank in which any Senior Lender has an interest;

fiBank Rated means t he r at e o feseivenBamkofdrslia frommneec i f i e
to time in pursuance of section 49 of the Reserve Bank of India Act, 1934 or any
replacement of such Bank Rate for the time being in effect;

fiBdbO means the documents in their entirety
{selected bidder /Consortium} in response to the Request for Prepnsatcordance

with the proviBEstoshalt hemeam ameé di ds s ubmi
gualified bidders;

fiBidDate0 means the | ast dat e on ittediniaccardanhck e Bi d
with the provisions of the Request for Propssal

fiBid Securityd means the security provided by the
with the Bid in accordance with the Request for Propgsahd which is to remain in
force untilsubstituted by the Performance Security;

ACODO dCommércial Operation Dated s h a |l | have the meaning
15.1;
ACPI(IW)0 means the Consumer Price Index for |

Labour Bureau, Government of India andilslinclude any index which substitutes the
CPI (IW), and any reference to CPI (IW) shall, unless the context otherwise requires, be
construed as a reference to the CPI (IW) published for the period ending with the
preceding quarter;

fiCapacityd me a rated chpadaty of the Port or any equipment, as the case may be, to
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handlea volume 0f6,00,000 (six lakh)TEUs on COD which shall be augmented to

10,00,000 (ten lakh) TEUs no later than thé" Ienth) anniversary of CODywhen

operating continuously rodn t he ¢l ock for a periDaly of 33
Capacityd s hal | mean the ;Capacity divided by 3:

fiCapacity Augmentationd means the construction and con
in Clause 13, read with ScheduB and Schedul€;

fiChangeinLawd0 means the occurrence of any of t hi
(@) the enactment of any new Indian law;
(b)  the repeal, modification or fenactment of any existing Indian law;

(c) the commencement of any Indian law which has not entered intd affécthe
Bid Date;

(d)  achange in the interpretation or application of any Indian law by a judgement of a
court of record which has become final, conclusive and binding, as compared to
such interpretation or application by a court of record prioredild Date; or

(e) any change in the rates of any of the Taxes that have a direct effect on the Project;

fiChange in Ownership means a transfer of the direct
ownership of any shares, or securities convertible into shidn@scauses the aggregate

holding of the {selected bidder /Consortium Members} together with {its/ their}
Associates, in the total Equity to decline below (i) 51% (fifty one per cent) thereof during
Construction Period and until tH& (first) anniversay of COD, and (ii) 26% (twenty six

per cent) thereof, or such lower proportion as may be permitted by the Authority during

the remaining Concession Period;

provided that any material variation (as compared to the representations made by the
Concessionaira@luring the bidding proces®r the purposes of meeting the minimum
conditions of eligibility or for evaluation of its application or Bid, as the case may be,) in
the proportion of the equity holding of {the selected bidder/ any Consortium Member} to
the ptal Equity, if it occurs prior t&€OD shall constitute a Change in Ownership;

fiChange of Scop@ s hal | have the meanlng as set for
fiChart Datumo me a n s 0.6(bne pointesix radtre below the mean sea level,

fiCompanyd me a n s panylaaing asathie Concessionaire under this Agreement;
fCompeting Portdo s hal | have the meaning as set for

AiCompletiond  dProjecfi Completiond means the construction
works included in or constituting the Port, sgeecified in Article 2 read with Scheduie
and Schedul€;

fiCompletion Certificate0 s hal | have the meaning as set

fiConcessio® s hal | have the meaning as set forth
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fiConcessionairé s h al | have t heretonie thenarray @f Parties asisdt ut e d
forth in the Recitals;

fiConcessionFe@ s hall have the meaning as set for

fiConcession Period means the period starting on an
ending on the Transfer Date;

fiConcessionaire Bfaultdo s hal | have the med&iAl,ng as set

fiConditions Precedendb s hall have the meaning as set f
{ @onsortiumo s hal | have the med&dhing as set fort
{ @onsortium Memberd0 me ans a c o0 mpecitayB) asppenembériofetee i n R

Consortium;}

fiConstruction Perioddb means the period beginning from
on COD;

fiConstruction Works0 means al | wor ks and things nec
accordance with this Agreement;

fiContainerd0 means a container which is ordinari/l

fiContractor0c means the person or persons, as t
Concessionaire has entered into any of the EPC Contract, the O&M Contract or any other
material agreement or cwact for construction, operation and/or maintenance of the Port

or matters incidental thereto, but does not include a person who has entered into an
agreement for providing financial assistance to the Concessionaire;

fiCure Periodd me ans t heedmehisiAgreementpfae curinfg any breach or
default of any provision of this Agreement by the Party responsible for such breach or
default and shall:

(@ commence from the date on which a notice is delivered by one Party to the other
Party asking the l&gr to cure the breach or default specified in such notice;

(b) not relieve any Party from liability to pay Damages or compensation under the
provisions of this Agreement; and

(© not in any way be extended by any period of Suspension under this Agreement;

provided that if the cure of any breach by the Concessionaire requires any reasonable
action by the Concessionaire that must be approved by the Authority or the Independent
Engineer hereunder, the applicable Cure Period shall be extended by theigdencioly

the Authority or the Independent Engineer to accord their approval;

ADBFOTO  desigrii Build, Finance, Operate and Transfe&¥ s h a |l | have the
as set forth in RecitalA);

fiDamage® s hal | have the midaasey) of Glaued.2. et forth
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fiDebt Dueb means the aggregate of the foll owi:a
outstanding on the Transfer Date:

(@ the principal amount of the debt provided by the Senior Lenders under the
Financing Agreements for financing the Total Projeck@o (t he fApri nci |
excluding any part of the principal that had fallen due for repayment two years
prior to the Transfer Date;

(b) all accrued interest, financing fees and charges payable under the Financing
Agreements on, or in respect of, the detberred to in Sulelause (a) above until
the Transfer Date but excluding (i) any interest, fees or charges that had fallen due
one year prior to the Transfer Date, (ii) any penal interest or charges payable
under the Financing Agreements to any Seniordeenand (iii) any prgpayment
charges in relation to accelerated repayment of debt except where such charges
have arisen due to Authority Default; and

(c) any Subordinated Debt which is included in the Financial Package and disbursed
by lenders for finanog the Total Project Cost;

provided that if all or any part of the Debt Due is convertible into Equity at the option of
Senior Lenders and/or the Concessionaire, it shall for the purposes of this agreement be
deemed to be Debt Due even after such corsernd the principal thereof shall be dealt

with as if such conversion had not been undertaken;

provided further that the Debt Due, on or after COD, shall in no case exceed 85% (eighty
five per cent) of the Total Project Cost;

fiDebt Servic me ans of hllepaysants on account of principal, interest,
financing fees and charges due and payable in an Accounting Year to the Senior Lenders
for and in respect of Debt Dusder the Financing Agreements;

fiDefence Force8 mean t he | ndi ane ad mgudes pasamiltaryo r ai
forces engaged in the defence of India;

fiDevelopment Period means the period from the date
Appointed Date;

fiDisputed0 s hal | have the med&daling as set forth i

fiDispute Resolution Procedued0 means t he procedur assdtor r es
forth in Article 45;

fiDivestment Requirement® means the obligations of t he
respect of Termination as set forth in Clau8d. 3

fiDocumend docuniientationd me a n s tibo io printed Prtwatten form, or in
tapes, discs, drawings, computer programmes, writings, reports, photographs, films,
cassettes, or expressed in any other written, electronic, audio or visual form;

fiDraughto means the depth astumai ntai ned bel ow
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fiDrawingsb means all of the drawings, calcul ati
as set forth in Scheduld, and shall include O6as builtd o
AEPC Contractt means the engineering, procur eme

contracts entered into by the Concessionaire with one or more Contractors for, inter alia,
engineering and construction of the Port in accordance with the provisions of this
Agreement;

AEPC Contractoro0 means the person with whimonant he Cc
EPC Contract;

fEmergency0 means a condition or situation that
individuals on or about the Port, including Users thereof, or which poses an immediate
threat of material damage to any of the Project Assets;

AEncumbrance® means, i n r edndRort Bstate Develogmieydany P o r t
encumbrances such as mortgage, charge, pledge, lien, hypothecation, security interest,
assignment, privilege or priority of any kind having the effect of security or other such
obligations, and shall include any designation of loss payees or beneficiaries or any
similar arrangement under any insurance policy pertaining to the Port, where applicable
herein but excluding utilities referred to in Clause 11.1;

AEntrance Channeb  m etlerharbour channel frofmreakwater moutho the turning
circle maintained to a Draught 8.4 (eighteen point fourpetres;

AEquityd means the sum expressed in Pkqutyi an Ru
share capital of the Concessionaire for meetegequity component of the Total Project

Cost, and for the purposes of this Agreement shall include convertible instruments or
other similar forms of capital, which shall compulsorily convert into equity share capital

of the Company, and any interdste funds advanced by any shareholder of the
Company for meeting such equity component, but does not include Equity Support;

AEquity Supporto s hal | have the meaning as set for

AEscrow Accounb means an Account wh bperhandnfaietailConc e s
with a Bank in which all inflows and outflows of cash on account of capital and revenue
receipts and expenditures shall be credited and debited, as the case may be, in accordance
with the provisions of this Agreement, and includes SlaéAccounts of such Escrow

Account;

AEscrow Agreemend s hal | have the me&a®ng as set fo
fEscrow Bankd s hal | have the me&ding as set fort
AEscrow Defauld s hal | have the mea®ing as set for:
AExempted Vesseb means a vessel exempted from paeé

accordance with the F&chedule

fiFeed  oUser Feed means the tariff or charge levied on cargo and Containers, in
accordance with the provisions of this Agreement;
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fiFee Schedulé me a BcheddlehoéFees set forth in ScheeQléor and in respect of
the levy and collection of Fee during the Concession Period;

fiFinancial Closed means t he ful fil ment of al | con
availability of funds under the Financing Agreernsen

fiFinancial Defaultd s hal | have the meaWing as set for

fiFinancial Modeldo means the financi al mod e | adopt e
the capital and operating costs of the Project and revenues therefrom on the basis of
which financial viability of the Project has been determined by the Sémnders, and

includes a description of the assumptions and parameters used for making calculations

and projections therein;

fiFinancial Package means the financi ndcapitalcdstaoje i nd
Project Completion and the means of financing thereof, as set forth in the Financial
Model and approved by the Senior Lenders, and includes Equity, all financial assistance
specified in the Financing Agreements, Subordinated Debt antyERppport, if any;

fiFinancing Agreement® means t he agreements executed
respect of financial assistance to be provided by the Senior Lenders by way of loans,
guarantees, subscription to nRoonvertible debentures and other debstuiments

including loan agreements, guarantees, notes, debentures, bonds and other debt
instruments, security agreements, and other documents relating to the financing
(including refinancing) of the Total Project Cost, and includes amendments or
modificaions made in accordance with Clause3.2.

fiForce Majeured  d-orce Majeure Evenb s hal | have the meanin
Clause 8.1;

AFunded Worksd s hal | have the mea#Bl;ng as set f or't
AGOI0 means the Government of I ndia;

fiGood Industry Practice0 means t he practices, met hods,

skills, diligence, efficiency, reliability and prudence which are generally and reasonably
expected from a reasonably skilled and experienced operator engaged in the same type of
undertaking as envisaged under this Agreement and which would be expected to result in
the performance of its obligations by the Concessionaire in accordance with this
Agreement, Applicable Laws and Applicable Permits in reliable, safe, economical and
efficient manner,

AGovernment® means t he Gover nment of the State;

fiGovernment Instrumentalityd means any depar-divimienofthe di vi s
Governmentof India or the State Government and includes any commission, board,
authority, agency or municipal dnother local authority or statutory bqdwycluding

Panchayat, under the control of the Governnoéribdia or the State Government, as the

case may be, and having jurisdiction over all or any part of the Port or the performance of

all or any of the serges or obligations of the Concessionaire uragpursuant to this
Agreement;
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fiGrantdo s hal | have the meaning as set forth i
AIMDG Code0 means the I nternational Mari ti me De
AMOO means the I nternaoh;i onal Mari ti me Organ
AISPSCod® means the International Ship and Po

findemnified Partyd means the Party entitled to the
Article 43;

flndemnifying Party0 means the Party obligatrsgaht t o i n
to Article 43;

findependent Engineed s hal |l have the meaning as set |
fAlndirect Political Evento s ha |l | have the med&Bing as set

flnsurance Cove® means the aggregate of t he maxi
insurances taken out by the Concessionaire pursuant to Art8lear®d includes all
insurances required to be taken out by the Concessionaire under CkRidmu3not

actually taken, and when used in the context of any act or event, it shall mean the
aggregae of the maximum sums insured and payatrledeemed to be insured and

payable in relation to such act or event;

fintellectual Propertyd means al | patents, tradup, mar ks
trade names, internet domain names, rights in designe, fiats, programmes and

manuals, drawings, copyright (including rights in computer software), database rights,
semiconductor, topography rights, utility models, rights in krAwmow and other

intellectual property rights, in each case whether registeradregistered and including
applications for registration, and all rights or forms of protection having equivalent or
similar effect anywhere in the world;

ALOAO daetterdf A wardo means the | etter oD), award ref
fLead Memberd s Imwgelthle meaning as set forth in ReciBjt (

ALender sd Reoprmeesaenst attheveper son duly authori
act for and on behalf of the Senior Lenders with regard to matters arising out of or in
relation to this Agreement, and indles its successors, assigns and substitutes;

fiLicensed Premise8 s h al | have the meaning as set fo
AMARPOLO means the international dromskipgsnt i ons
fiMaintenance Manualb s hal | have orthieClausealni3.Ing as set f
fiMaintenance Programme s hal | have the meaning as set

fiMaintenance Requirement® s hal | have the meaning as se
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fiMaster Plano means t he master p-A dan comsseuctionf or t h
development and operation of the Port in accordance with the provisions of this
Agreement, and includes the vacant land earmarked for expansion of the Port;

fiMaterial Adverse Effecto means a materi al adverse effe
ability of @ther Party to perform any of its obligations under and in accordance with the
provisions of this Agreement and which act or event causes a material financial burden or

loss to either Party;

fiNominated Company0 means a company s eleseptdtieecdindby t h-
proposed to the Authority for substituting the Concessionaire in accordance with the
provisions of the Substitution Agreement;

fiNon-Political Eventd s h a |l | have the med&B@ing as set fc

AO&M O means the operaofithe iPortamddincludesi alh tnattaera n c
connected with or incidental to such operation and maintenance, provision of services
and facilities, and collection of Fee in accordance with the provisions of this Agreement;

AO&M Contractd0 means t he angeeanca tontact that maly berentered
into between the Concessionaire and the O&M Contractor for performance of all or any
of the O&M obligations;

AO&M Contractor6 means the person, i f any, wi t h
entered into an O&M Contractfalischarging O&M obligations for and on behalf of the
Concessionaire;

AO&M Expense®d means expenses incurred by or on
the Authority, as the case may be, for all O&M including (a) cost of salaries and other
compensationat employees, (b) cost of materials, supplies, utilities and other services, (c)
premia for insurance, (d) all taxes, duties, cess and fees due and payable for O&M, (e) all
repair, replacement, reconstruction, reinstatement, improveanentmaintenance cast

(f) payments required to be made under the O&M Contract, Tolling Contract or any other
contract in connection with or incidental to O&M, and (g) all other expenditure required

to be incurred under Applicable Laws, Applicable Permits or this Agreement;

AO&M Inspection Reporto s hal | have the meaning as set
AO&M Supportdo s hal | have the meaning as set fort

fOperation Periodd means the period commencing fro
Transfer Date;

fOther Busines® s haeelthke mdaning as set forth in Clause 31.9.1;
fiPanel of Chartered Accountant® s hal | have the medafing as

fiPartes means the parties to Partydo ss Aaglrleemean «
the parties to this Agreementiridually;

fiPerformance Securitydo s hal | have the meamning as set f
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fiPolitical Eventdo s h a |l | have the med&#ding as set fort

fiPortdo means the Site comprising al/l Project
augmentatin in accordance with this Agreemeraind shall includePort Estate
Development

fiPort Estate Developmend s hal |l have the meaning as set
fiPort Service® s hal | have the me208itng as set fort
{ Rremiumo s h al Imednmyas setfdrte in Clau2e.2.1}

fiPrice Indexo shall comprise:

€) 70% (seventy per cent) of WPI; and

(b)  30% (thirty per cent) of CPI (IW),

which constituents may be substituted by such alternative index or indices as the Parties
may by mutual coesent determine;

fiProjectd means the constructi on, operation ani
with the provisions of this Agreement, and includes all works, services and equipment
relating to or in respect of the Scope of the Project;

fiProject Agreement® means t his Agreement , Contrat, Fi nan
O&M Contract, all agreements relating t®ort Estate Developmenand any other

material agreements or contracts that may be entered into by the Concessionaire with any
person in conneidn with matters relating to, arising out of or incidental to the Project,

but does not include the Escrow Agreement, the Substitution Agreement, any commercial
agreement with Users, or any agreement for procurement of goods and services involving

a consi@ration of upto R225 crore (Rupeesventyfive crore)

fiProject Asset®¥ means al | physical and other asse:!
Site including (a) rights over the Site in the form of licence, Right of Way or otherwise;

(b) tangible assetsuch as civil works and equipment including quay weharf,

foundations, embankments, pavements, road surface, bridges, drainage works, sign
boards, electrical systems, communication systems, and administrative offices; (c) Project
Equipment situated omhe Site; (d) buildings and immovable fixtures or structures

forming part of the Portincluding Port Estate Development{e) all rights of the
Concessionaire under the Project Agreemetjsfirfancial assets, such as receivables,

security deposits etc.(g) insurance proceeds; and) ( Applicable Permits and
authorisations relating to or in respect of the Roduding PortEstate Development

fiProject Completion Schedul® means the progressive Proje
ScheduleG for completiorof the Port on or before the Scheduled Completion Date;

fiProject Equipmentd means al | the equi pment situat e
ScheduleC;

fiProject Milestone® mean t he project mi-Gestones set
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fiProvisional Certificated s tmagelthle meaning as set forth in Clause 14.3;
APunch Listo s hal | have the meaning ascribed to

iRBIOO means the Reserve Bank of I ndi a, as cC
Bank of India Act, 1934, including any statutory modifioat or replacement thereof,
and its successors;

fiReO , RsdGi ORupee®  olmdianiiRupee®® means the | awful cu
Republic of India;

fRealisable Feé6 me a the Fea tlue and realisable under this Agreenweitt, or

without any discounts or redtion in Fee,but does not include fees that the
Concessionaire has not been able to realise after due diligence and best efforts. For the
avoidance of doubt, Realisable Fee shall, save as provided in Clause 26.3, be the amount
so declared by the Conceassaire on the basis of its provisional accounts or the audited
accounts, as the case may Wwajch shall truthfully reflect the actual collection of Fee,

and in the event of a dispute thereto, the Dispute Resolution Procedure shall apply;

fiReference Exchage Rat® means, in respect of any or
converted into another currency in accordance with the provisions &gheement, the

exchange rate as of 12.00 (twelve) noon on the relevant date quoted in Delhi by the State
Bank of India, ad in the absence of such rate, the average of similar rates quoted in

Delhi by the Bank of India and the Bank of Baroda,;

fiRequest for Proposalé d&FPOA s hal | have the me&hing as

fiRequest for Qualificationd dRFQOM s h a | he mda@ing @s set forth in Recital
(B);

fiRevenue Share from Other Business s h al | have the meaning
31.9.2;
fiRevenue Shortfall Loard s hal | have the meaning as set

fiRevenue Statement for Other Business s hagelthe médmaning as set forth in Clause
31.10.1;

ARight of Wayd0 means the constructive possession
leaves, easements, unrestricted access and other rights of way, howsoever described,
necessary for construction, operatiand maintenance of the Poanhd Port Estate
Developmentn accordance with this Agreement;

fiSafety Consultandb s hal | have the meaning as set fo
fSafety Requirement® s hal | have the meaning as set f
fiScheduled Comgetion Dated s h al | have the meabl,ng as se

fiScheduled Capacity Augmentation Date shall have the meaning as set forth in
Clausel28.1;
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fiScope of the Proje@@ s hall have the meaning as set f

fiSenior Lender®  me thenfinancial institutions, banks, multilateral lending agencies,
trusts, funds and agents or trustees of debenture holders, including their successors and
assignees, who have agreed to guarantee or provide finance to the Concessionaire under
any of theFinancing Agreements for meeting all or any part of the Total Project Cost and
who holdpari passucharge on the assets, rights, title and interests of the Concessionaire;

fiSited s hal | have the meaning as set forth 1in

fiSpecifications and Standrds0 means t he specificattheons an
quality, quantity, capacity and other requirements for the Port, as set forth in Sdbedule

and any modifications thereof, or additions thereto, as included in the design and
engineering for th&ort submitted by the Concessionaire to, and expressly approved by,

the Authority;

fiSpecified Asset8 means and includes all fampagany of
of Capacity Augmentation, Port Estate Development,a@ otherwise constructed,

acqured or installed after thd™ (third) anniversary ofCOD but no later than the 30

(thirtieth) anniversary of the Appointed Datr,accordance with the provisions of this
Agreementbut shall in no case includayland

fiStated me ans t h é théheaaduarters af thenuthocity asei t u a State and A
Governmentdt means the government of that State;

fiStatutory Auditors6 means a reputable firm of char:
statutory auditors of the Concessionaire under the provisionseofCompanies Act,

1956 including any reenactment oamendmenthereof, for the time being in force, and

appointed in accordance with Claugke231;

fiSubordinated Debb means t he aggregate of the foll
Rupees or in the currepof debt, as the case may be, outstanding as on the Transfer
Date:

@ the principal amount of debt provided
shareholders for meeting the Total Project Cost and subordinated to the financial
assistance provided by therfsa Lenders; and

(b) all accrued interest on the debt referred to in-8ahbse (a) above but restricted to
the lesser of actual interest rate and a rate equal to 5% (five per cent) above the
Bank Rate in case of loans expressed in Indian Rupees anddéske actual
interest rate an@ (six) month LIBOR (London Inter Bank Offer Rate) plus 2%
(two per cent) in case of loans expressed in foreign currency, but does not include
any interest that had fallen digone year prior to the Transfer Date;

provided that if all or any part of the Subordinated Debt is convertible into Equity at the
option of the | enders and/or the Concessio
of this Agreement, be deemed to be Subordinated Debt even after such conaedsio

the principal thereof shall be dealt with as if such conversion had not been undertaken;
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fiSubsistence Reven’le means the tot al amount of Fee
Concessionaire in an Accounting Year to meet the sum of (a) O&M Expensgst $ab

an annual ceiling of 3% (three per cent) of the Total Project Cost, {plus Grant, if any}
during the first Accounting Year aft€OD, to be revised for each subsequent year to
reflect the variations iPrice Indexoccurringbetween COD and commencent of such
Accounting Year, and (b) Debt Service in such Accounting Year, but excluding any
interest paid by the Authority under clau$e732 or %.2;

ASubstitution Agreemend s h al | have the medfBlng as set
fiSuspensio® s h a thé mehning as set forth in Clausel3

ATEUO means thestandardunit of a Container comprisinga twenty-foot equivalent
Container measuring0x8x85 feeteach

fiTaxe® means any I ndian taxes including exci:
salestax, local taxes, cess and any impost or surcharge of like nature (whether Central,
State or local) on the goods, materials, equipment and services incorporated in and
forming part of the Port charged, levied or imposed by any Government Instrumentality,

but excluding any interest, penalties and other sums in relation thereto imposed on any
account whatsoever. For the avoidance of doubt, Taxes shall not include taxes on
corporate income;

fiTerminatond0 means the expiry or t eher@onoeasion on of
hereunder;

fiTermination Noticed means t he communi cati on I SSue:l
Agreement by one Party to the other Party terminating this Agreement;

fiTermination Paymento me ans t he amount payabl e by
Concessionaireunder and in accordance with the provisions of this Agreement, upon
Termination;

fiTestH means t he t est-$todeemmind tlerProject CompleBon ime d ul e
accordance with the provisions of this Agreemamdl shall, mutatis mutandisinclude
similar Tests to determine completionawfy additional capacity

fiTotal Project Costd me a rapitaltctskeincurred on construction and financing of
the Project, excludingortEstate Development, and shall be limited toltveest of:

(@) the capital ost of the Project, {less Equity Support} as set forth in the Financial
Package; and

(b) a sum of Rs4,089 crore (Rupeedour thousand anceighty ninecrore), less
Equity Support

provided that in the evemtrice Indexincreases, on an average, by mibran 3% (three

per cent) per annum for the period between the date hereof and COD, the Parties shall
meet, as soon as reasonably practicable, and agree upon revision of the amount
hereinbefore specified such that the effect of incread#rioe Index in excess of such

3% (threeper cent), is reflected in the Total Project Cost;
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provided further that in the event of Termination, the Total Project Cost shall be deemed
to be modified to the extent of variation Rrice Indexor Reference Exchange Rate
occuring in respect of Adjusted Equity and Debt Due, as the case maydxxordance

with the provisions of this Agreement

provided also that the Total Project Cost shall not exceed the actual capital cost of the
Project {less Equity Support};

fiTransferDated0 means t he date on which this Agree
expires pursuant to the provisions of this Agreement or is terminated by a Termination
Notice;

fiUsed means a person who wuses ofr i nbnends t
payment 6 Feeor in accordance with the provisions of this Agreement and Applicable
Laws and includes vessels and vehicles using the Port;

fiVesting Certificated0 s hal |l have the me&®ding as set fo

AWPIO means the Whol esal enodiffes iax mublished by the f or
Ministry of Industry, GOI and shall include any index which substitutes the WPI, and any
reference to WPI shall, unless the context otherwise requires, be construed as a reference
to the latest monthly WPI publishet later tlan 30 (thirty) days prior to the date of
consideration hereundeand

fiwharf 6 means the | and abutting the water frc
ships

IN WITNESS WHEREOF THE PARTIES HAVE EXECUTED AND DELIVERED
THIS AGREEMENT AS OF THE DAY, MONT H AND YEAR FIRST ABOVE
WRITTEN.
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SIGNED, SEALED AND
DELIVERED

For and on behalf of
the AUTHORITY by:

(Signature)
(Name)
(Designation)
(Address)

(Fax No.)

(e-mail address)

In the presence of:

Draft Concession Agreement

THE COMMON SEAL OF
CONCESSIONAIRE has been affixed
pursuant to the resolution passed by the
Board of Directors of the Concessionaire

at iI'ts meeting held on
20é¢é hereunto affixed i1
eéeée. .. ... eéée, Director,

signed these presents in token thereof and

////////

Authorised Officer who has countersigned
the same in token theréof

(Signature)
(Name)
(Designation)
(Address)

(Fax No.)
(e-mail address)

£ To be affixed in accordance with the articles of association of the Concessionaire and the resolution

passed by its Board of Directors.
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1.2

1.3

1.4

2.1

2.2

3.2

Draft Concession Agreement

SCHEDULET A
(See Clause 10.1)

SITE OF THE PROJECT

The Site

Site of the Brt shall include the land, buildings, structures and road works as
described in Annex of this ScheduleA.

An inventory of the Site including the land, buildings, structures, road works,
cargo handling equipment, other equipment trees and any atiraovable
property on, or attached to, the Site shall be prepared jointly bdbeority
Representative and the Concessionaire, and such inventory shall form part of the
memorandum referred to in Clause 10.3.1 of the Agreement.

Additional land requiré for storage, transit or any other purpose shall be acquired
by the Concessionaire in accordance with the extant rules and regulations of the
Authority and shall form part of the Site and vest in fhehority if such land is
situated within 5 (five) kilmetres of the coast line or water front, as the case may
be.

The water front area and water channels may be included in the Site as necessary.

Master Plan for the Site
The Master Plan for the Site is described in ArHex this ScheduleA.

The Master Plan includes all the land earmarked for the Port, and specifies the
location and land use in respect of the Project Assets and Port Estate
Development. The Master Plan also includes the additional land earmarked for the
expansion that shall ke place in accordance with the provisions of this
Agreement.

Additional land for Capacity Augmentation

Additional land required for Capacity Augmentation has been described in
AnnexlIl of this ScheduléA. Such land shall be acquired by the Authgrat its

own cost, no later thar8 (three) years prior to the Scheduled Capacity
Augmentation Date, and shall thereupon form part of the Site. Any delay in
granting Right of Way in respect of the land included in ArhEerr part thereof
shall entitle he Concessionaire to Damages in accordance with Clause 10.3.4.

If any land not forming part of this Schedtfds required for construction of any
structure forming part of Capacijugmentationthe same shall be acquired by

the Authority no later tha 3 (three)years prior to the Scheduled Capacity
Augmentation Date. The location and alignment of such land shall be determined
by the Authority, in consultation with the Concessionaire, before proceedings for
its acquisition are initiated. In the everftany delay in the acquisition of land
hereunder, the Concessionaire shall be entitled to complete and commission the
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Construction Works thereon within a period2oftwo) years from the date of such
acquisition.

4, Port Estate Development

The land earm&ed forPortEstate Development has been described in Attex
of this Schedul&\, and such land shall form part of the Licensed Premises.
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Annex- |
(Scheduled)

Site for Port

1. The Site for the Port is located at Vizhinjam which is 16 (sixteen) krth safu
Thiruvananthapuram, Kerala. The geographical coordinates of the Site are
Latitude 8A 226 N aThelSited fornhg Projecdhas béed A 5 7 |
marked inDrawing NumberCA/A/\:R which is attached afnnex - V of this
ScheduleA.

2. The land acugisition notifications for and in respect of the Site, save amdpex
for parces of land admeasuring approximatel{ %five) hectares, are:

(@) Notification No. LA 22/2010 dated March 12, 2010 issued by Special
Tahsildar (L.A), Vizhinjam InternationaBeaport, Thiruvananthapuram
(notified in Kerala Gazette N0.586 vol. LV dated March 12, 2010);

(b)  Notification No. LRC (1) 37158/10 dated December 9, 2010 issued by
Land Revenue Joint Commissioner, Thiruvananthapuram (notified in
Kerala Gazette N0.2890k LV dated December 21, 2010);

(c) Notification No. LRC (1) 37159/10 dated December 9, 2010 issued by
Land Revenue Joint Commissioner, Thiruvananthapuram (notified in
Kerala Gazette N0.2898 vol. LV dated December 21, 2010); and

(d)  Notification No. LRC () 34336/2011 dated August 4, 2011 issued by
Land Revenue Joint Commissioner, Thiruvananthapuram (notified in
Kerala Gazette N0.2898 vol. LVI dated August 4, 2011).

Notification No. LA 2-2/2010 dated March 12, 2010 algwcludes the land
required for rehabtation and resettlement activities as identified in the said
notification, which does not form part of the Site.

3. A 2.5 (two point five) km long waterfront at Vizhinjam near Thiruvananthapuram
has been earmarked as part of the Site for the developohaghe Port. The
coastline is mainly oriented towards Northw8siutheast direction (bearing of the
shore line is about 155°304°N).

4, The location of the road connecting the Port with the NH4pdss is marked in
Drawing NumbelCA/A/\:R which is atached aAnnex- V of this Schedulé.

175

Vizhinjam Port



Draft Concession Agreement

Annexll
(ScheduleA)
(See Clause 12.3)

Master Plan for the Site

The area earmarked for development of the Port, including Capacity Augmentation,
location and land use in respect of the Project Assets and Poe Bsta¢lopment are
specified in the Master Plg®rawing NumberCA/A/ll -R) attached herewith.
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Annex- 11
(Scheduled)

Site for Capacity Augmentation

The Site of the Capacity Augmentation for the Project comprises theshanveh in the
Drawing NumbeIlCA/AN-R which is attached atnnex- V of this Schedule\.

For the avoidance of doubt, notwithstandemgything tothe contrary contained in the
Agreement, it is expressly agreed that no additional real estate is required to be acquired
by the Authority for @pacity Augmentation.The Concessionaire shall undertake
reclamation if any additional land is required.
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AnnexIV
(Schedule A)

(See Clause 3.1.3)
Site for Port Estate Development

1. Description of the land parcels available Rwrt EstateDevelopmentjncluding
commercial and residential development is as showrDiawing Number
CA/ANARwhich is attached &nnex- V of this Schedule\.

2. The relevant land acquisition notifications for and in respect of the Site for Port
Estate Development are detth in Annex- | of this Schedulé\.

3. The Concessionaire may undertdkert EstateDevelopment on the Site within
the area earmarked hereinabove for commercial and residential use in a manner
such that the Port operations are not obstructed. PdieEstateDevelopment
shall be undertaken in accordance with the description set forth in AriHeof
ScheduleB and Applicable Laws. The land used fort EstateDevelopment
shall not exceed 30% (thirty per cent) of the total area of the Site and the
maximum area used for residential purposes shall not exce&d(dr@third)
thereof.
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AnnexV
(Schedule A)

Drawing of the Site
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2.1

2.2

3.2

4.1

4.2

Draft Concession Agreement

SCHEDULE-B
(See Clause 2.1)

DEVELOPMENT OF THE PORT

Development of the Port

Developmenbf the Port shall include construction of the Port as described in this
ScheduleB and in Schedul€.

Project Completion

Project Completion shall include the Port as described in AhnaX this
ScheduleB and Annexl of ScheduleC.

The Projectshall be completed by the Concessionaire in conformity with the
Specifications and Standards set forth in ArhekScheduleD.

Capacity Augmentation

Capacity Augmentation shall include theea and workas described in Annex
[l of this Scheduld and Project Equipment as described AnnexIl of
ScheduleC.

Capacity Augmentation shall be completed by the Concessionaire in conformity
with the Specifications and Standards set forth in Arlhex ScheduleD.

Port Estate Development

Port Estate Development shall be undertaken in accordance with and subject to
the terms and conditions specified in AnAi®kof this Schedule.

Port Estate Development shall be undertaken and completed by the

Concessionaire in conformity with the $geations and Standards set forth in
ScheduleD.
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24.2
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Annex- |
(ScheduleB)

Description of Port

Rated Capacity

The rated annual capacity of the Pamt CODshall be6,00,000 §ix lakh) TEUs
which shall be augmented to 10,00,000 (ten lakh) TEUatew than the 10
(tenth) anniversary of COD

Dimensions of the Wharf

The Wharf shallhave a quay length o800 (eight hundred)netres with the
necessary width required to supp&ort operations in accordance with Good
Industry Practice

Excep as otherwise provided in this Agreement, but subject to the provisions of
paragraph 4 of this Annelx the quay length and width of the Wharf shall at all
times conform tcClause2.1 above.

Dredging

Dredging works are required to provide access dafe navigation, turning,
loading and unloading of ships visiting the Port. The dredging works shall be
undertaken in accordance with the parameters set forth below and at the area
specified inDrawing NumberCA/AN(R which is attached afAnnex - V of
Schalule-A:

(@) A berth pocket with a minimum level of 18.4 (eighteen point four) metres
Chart Datum, extending 80 (eighty) metre seaward of the berthing line is
required. These depths shall be the minimum level after the placing of any
bed scour protection.

(b) The turning circle of minimum diameter of 700 (seven hundred) metres,
internal dredged basin and inner approach channel shall be dredged to a
minimum level of 18.4 (eighteen point four) met&sart Datum

(c) The Access Channel shall be dredge tminimum level of 20.8 (twenty
point eight) metre€hart Datum

Reclamation

Reclamation works are required at the back side of the berth to create land for
building Container storage yard and space for other utilities required for the Port.

The reclamation works include filling of suitable dredged material inside
reclamation bund. The average finished reclamation level behind the berth shall
be a minimum of +4.2 (positive four point two) meti@bart Datum so as to
match with the finaberth level. The Concessionaire shall check that no part of
the Port shall be submerged in water in extreme weather for a minimum return

182

Vizhinjam Port



Draft Concession Agreement

period of 100 (one hundred) years. If required, the formation level of the
Container yard and berth shall be raisedamply with this requirement. The area

of reclamation should be a minimum of 53 (fifty three) Ha. Out of this, a total

area of 6.9 (six point nine) Ha and 5.3 (five point three) Ha are to be earmarked

for rail yard and t he CAedvelyms markeddim f ut u
Drawing NumbeIlCA/A/N(R which is attached a&nnex- V of ScheduleA.

2.5 Buildings

The Concessionaire shall build the infrastructure as set forth below in accordance
with Good Industry Practice:

(@) Port Usersdé6 Administrative Buil d
(b) Port Marine Operations Building

(c) Yard Operations Building

(d)  Crane Maintenance Building

(e) Maintenance & Repair Building

) Trouble Kiosk & Restrooms

(90 Quay Workers Restrooms

(h) Reefer Shop

(1) Canteen

() Security Booth Entry and Exit Gate

2.6 Utilities

The Concessionaire shall develop and maintain all necessary utilities and services
required for operations of the Port in accordance with Good Industry Practice.
This will include power supply with adequate power bapk intenal roads,
potable water, firdighting, lighting, Port navigation aids, heating ventilatiors air
conditioning in buildings and sewage/effluent collection treatment and disposal.

2.7 Roads

The Concessionaire shall construct the roads forming part of thecPin
accordance with Good Industry Practice. For the avoidance of doubt, Good Industry
Practice shall, for the purposes hereof, mean the standard and specifications
specified for National Highway Projects undertaken through public private
partnership.

2.7.1 External Road

The Concessionaire shall construct a 4 (four) lane divided road connecting the
Port to NH47 bypass takingpff at/near chainage 26,540.The road shall be
initially designed for a traffic volume of minimum 50 million standard axle& wit

base and subase courses for full 150 (one hundred and fifty) million standard

axles. The natural obstacles and intersections with other existing local roads shall

be crosseaver by constructing suitable viaducts/cross drainage structures/road
interset¢ions in accordance with Good Industry Practice At the Portods
point a roundabout with inner radius of minimum 30 (thirty) metres will be built

to provide traffic connectivity and easy maneuverability to multiple roads
merging at this location.
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2.7.2 Internal Road

Internal roads within the Port shall be constructed by the Concessiohlage.
internal roads shall have tweay traffic, except the truck lanes under the RTGC
as well as under the Wharf crane which will have-oag traffic.

2.7.3 Gae Complex

The Concessionaire shall build a gate complex at a suitable location with a
minimum of 4 (four) lanes each for entry and exit for trucks. The Concessionaire
may construct additional lanes for other vehicles.

3 Project Equipment

Project Equipmen shall be constructed and/or installed in conformity with
Annex| of ScheduleC.

4 Specifications and Standards

The Port shall be constructed in conformity with the Specifications and Standards
specified in Annex of ScheduleD.
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Annexll
(ScheduleB)
(Refer Clausd.26)

Description of Funded Works

1 Funded Works

1.1 Breakwaters

The Concessionaire shall undertake the construction of the breakwaters as shown
in DrawingNumberCA/B/Vwhich is attached a&nnexV of this Scheduld8 and

in accadance with the Specifications and Standards as set forth in Annef
Schedule D. The Concessionaire shall maintain glignment of the breakwater

with reference tahe below mentioned points:

111

Point | Easting (Meters) [ Northing (Meters) | Remarks

Absolue points (Coordinates with respect to WGS 84 Spheroid)

BR1 719862.367 926420.928 . db

BR2 | 719411.171 | 925917.442 ;‘r)gi‘;itcl?n”e“ede y

BR3 719304.341 926013.177 '

Relative points with respect to Berthing Line of Wharf (minimum offset

required fom berthing line to breakwater

BR4 -62.263 -583.524 Connected by
straight line to
BRO2

BR5 463.798 -901.415 Connected by arc df
400m radius with itg
centre within
harbour

BR6 747.650 -803.352 Poi db

BRY 1345.870 -663.920 st?;?;itcﬁrrnlgede )

BR8 1572.096 -650.141 '

1.1.2 The breakwaters shall meet the following requirements and shall be designed and
constructed in accordance with Good Industry Practice:

(@) minimum length of 3,100 (three thousand one hundred) metres, including
crown wall, to protecthe harbour basin from waves and swells;

(b) breakwater top road having a width of 10 (ten) m;

(c) provide a safe mooring for ships and other vessels during ambient-or non
cyclonic weather conditions;

(d) facilitate safe navigation of vessels into and around thie Por

(e) provide a safe haven for Port vessels during extreme ocean conditions;
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provide an acceptable
infrastructure; and
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wave climate for

of 4.7 (four point seven) mests high.

operation of the Port

The breakwater shall be designed to withstand minimum significant wave

1.1.3 The Concessionaire shall, at its own cost, provide and maintain utilities and
services on the breakwaters including electricity, water etc. as part of the Project.
For the avoidance of doubt, the maintenance cost of the same is notdniclide

1.2.

cost of Funded Works and shall b

Fishing Harbour

e borne by the Concessionaire.

1.2.1 The Concessionaire shall undertake the construction difskang harbour
consisting of the buildings and facilities listed in the following table, in
accodance withfigure numberCA/B02 of this ScheduldB and Specifications
and Standards as set forth in Annéxof Schedule D.

S. | Building/facilities Dimensions/description Additional
No. requirements
(i) | Fish landing bertton the south 0of 200 m x 8m at +1.70m ChartMinimum
straight line onnecting points Datum length of
719372.156mE, 925971.203mMNBOOM x 8m at +1.50m Charfishing boats
and 719705.845mE,Datum to be used for
926343.563mN To be provided with suitabledesign shal
fenders, bollards, mooring ringsbe 10 metreg
ladders and cope edge protection.Lighting  at
Area behind the b#r till the | berth and area
breakwater to be reclaimed tjlbehind to be
+1.70m level. achieved by3
nos. of high
mast lights.
(i) | New sea beach arem the easternReclamation of 3.5 Ha till a levelThe sea front
side ofline defined by: of +1.5m Chart Datum aftershall have
consolidation, esept the areagentle slope
Point | Easting (m)| Northing demarcated for fishing harbor| (maximum 5
(m) building, which shall be reclaimedhorizontal to
1 719432.323 926514.903 | till +1.70m Chart Datum afterl vertical)
2 719692.098 926355.882 | consolidation. This area ig
3 719743.081 926310.194 | demarcated by:
4 719785.780 926357.841 : : :
5 | 719835.179 926412.965 || Point| Easting (m) 2\'0)”“'”9
m
2 719692.098 926355.882
3 719743.081 926310.194
4 719785.780 926357.81
6 719745.222 926394.186
7 719732.160 926379.613
8 719721.736 926388.955

Vizhinjam Port
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No

Building/facilities

Dimensions/description

Additional
requirements

(i)

Auction halls

100m x 10ni 2 nos.

Each fishing berths as mentiongfioor with

in S.No. (i) above andeparated by
their formation levels, shall hay
one auction hall

centrally along the length of th

berth. Longer edge of auction haltoated

shall be parallel to the berth.

Floor level of the auction hall shalsheeting  of
be at or abve +1.70m Charntequivalent.

Datum.

locatedflooring with
immediately behind the berths apdpen sheg

Concrete
anti-skid
gyranite

avith  powder

aluminum

(iv)

Loading area

100m x 20ni1 2 nos.

Loading area shall be locatethe

immediately behind the auctig
halls with longer edg being
parallel to the auction halls.

Between the loading area and t{
auction halls, a drain of 1.0m
1.0m (minimum clear insid
dimensions) shall be provided

collect all the water from auction

halls and loading areas. This dra
shall be long enouglo cover the
entire berth length and shall
extended till the ground slg
marked for ETP (ETP to b
constructed by others).

Area behind the berth which is n
being developed either as aucti
halls, loading area or road, shall
paved with concrete hgy duty
paving blocks and shall be capal
of withstanding occasional trug
parking.

At the back of]

auction
rhalls with
concrete
flooring.

he

X

a)

-

to
AN

pe
Dt
e

ot
on
be

Dle
k

(v)

Net mending shed

25m x 15mi 1 no.

Open  sheg
with  raised
concrete
floor.

(vi)

Gear shed

20m x 8mi 1 no.

Single storey
building with
separate sma
rooms of
similar  plan

dimensions.

Vizhinjam Port
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S. | Building/facilities Dimensions/description Additional

No. requirements

(vii) | Admin building 30m x 10m Single storey
building with
toilets (2
menos +
womenos)
steel
furniture.

(viii)| Toilet Block 10 menps
womenos
toilet

(ix) | Road 3 lane undivided road fm | Associated

breakwater to thdishing harbour| road furniture
entry gate; a divided road insidand lighting
the fishing harbour area; and a |3
lane undivided road along the fish
landing jetty with provision for
turn-around at the western end.
(x) | Boundary vall 2 metres high wall with 4 rows of
barbed wire of 1 metre height, with
heavy duty gates at entry on road.

(xi) | Gate and Security Room 2m x 5m Single floor
building

(xii) | Parking space 25m x 10m With  heavy
duty concrete
block paving

(xiii)| Canteen Facility 300 gyuare metres (sq. m)

Vizhinjam Port
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- SECURITY ROOM ==

TOILET BLOCK (2mX5m)

(15mX7.5m)

14.0

PARKING AREA BOUNDARY WALL WITH X

SPACE FOR FUTURE USE (15mX25m) BARBED WIRE ON TOP a

N
0.5mX0.5m COVERED DRAIN

CANTEEN FACILITY
(20mX10m+10mX10m)

+—+
o 48t o

FISH LANDING JETTY

AREA RESERVED FOR ~
AUCTION HALLS =

NET MENDING SHED
(25mX15m)

54.5

SPACE FOR FUTURE USE

5.0m WIDE ROAD

AREA RESERVED FOR ADMINISTRATIVE
LOADING AREA/PARKING OFFICE
(30mX10m)

5.0m WIDE ROAD

ROAD GEAR SHED WITH
) LOCKER ROOMS
(20mX8m)

MAIN BREAKWATER OF PORT

4

Figure CA/B/02: Arrangement of Fishing Harbour Administrative Area.

1.2.2 While the location, alignment and minimum dimensions are fixed, type of sub
structure, sections of the berthing structures and buildings shown in thiagsaw
are indicative. The Concessionaire shall design the facilities in accordance with the
Specifications and Standards.

1.2.3 The entirefishing harbour building area shall be at the same level as of the fish
landing berth level. However, buildings dhaé¢ designed with floor levels in such
a way that they are not inundated in extreme weather. For the difference of the
floor level with the surrounding ground level, necessary ramp and/or stairs shall be
provided by the Concessionaire.

The Concessionairghall design the proposed fish landing berth to cater to the
fishing vessels of country crafts fitted with outboard engines and small mechanized
crafts. The structures shall have all the required accessories/ fixtures including the

following:

€)) Rubber fendrs including all its ancillaries;

(b) Kidney type bollards to facilitate mooring of vessels;
(c) Mooring rings on berth face;

(d) Safety ladders;

189

Vizhinjam Port



Draft Concession Agreement

(e) Stainless steel rubbing strip for the protection of edges of berths from
rubbing of mooring ropes;
() The proposed berths ah be provided with a slope towards seaside to

drain off water.

2 Cost of Funded Works

NS(;. ltems Rupees in crore.*

1. | Breakwaters 1,387

2. | Fish Landing Berth and buildings in the fishing harbour 30

3. | site Development, Reclamation etc. 46
GRAND TOTAL 1463

* Includes physical contingency of 208fd financing costs
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Annex-
(ScheduleB)

Description of Capacity Augmentation

1 Area of Capacity Augmentation
The area of Capacity Augmentation is described below:

1.1 The Concessionaire shalhdertake construction of Capacity Augmentation, so
that the Project shall have Capacity Augmentation on or before the earlier of (a)
the 3" (thirtieth) anniversary of the Appointed Date and (b) tffe (ffth)
anniversary of the close of the Accountivigar in which the throughptias, for a
continuous period of &hreg Accounting Years, exceed@&% (seventy fiveper
cent) of the existing Capacity of the Port. The Concessionaire may implement the
Capacity Augmentation in following phases:

Phase |I:

Phase Il shall be undertakeefore the ¥ (fifth) anniversary of the close of the
Accounting Year in which the throughphds, for a continuous period of(threg
Accounting Years, exceed@®% (seventy fiveper cent) of the Capacity ffhase

| of the Port. Phase Il shall include dng) Container berth having a minimum of
400 (four hundred) metres berth length in continuation with the Phase | in south
east direction and the backup area behind the berth. The backup area for
Container yard shall be daimed. The Concessionaire shall develop Container
handling facility along with necessary equipment mentioned in Afinéxof
Schedulei C. The minimum Capacity of the Port after construction of Phase Il
shall be 15,00,000 (fifteen lakh) TEUSs.

Breakwateshall be extended by a minimum of 200 (two hundred) metres towards
southeast from the end of the breakwater already constructed.

Phase llI:

Phase Il shall be undertakéefore the % (fifth) anniversary of the close of the
Accounting Year in whiclthe throughput exceeds 90% (ninety per cent) of the
existing Capacity of the Port, which shall include the enhanced capacity after
Phase Il augmentatioRhasdll augmentatiorshall consisbf 1 (one) Container
berth having a minimum of 400 (four hundyedetres quay length in continuation
with the Phase Il in Soutbast direction and the backup area behind the berth.
The backup area for Container yard shall be reclaimed. The minimum Capacity of
the Port after construction of Phase Il shall be 22,00@@@nty two lakh)
TEUs.

Breakwater shall be extended by a minimum of 720 (seven hundred and twenty)
metres towards soutast from the end of the breakwater already constructed.
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Phase I\

Phase IV shall be undertakbefore the % (fifth) annivessary of the close of the
Accounting Year in which the throughput exceeds 90% (ninety per cent) of the
existing Capacity of the Port, which shall include the enhanced capacity after
Phase Il and Phase Il augmentati®haselV shall include 1(one) Contaier

berth having a minimum of 400 (four hundred) metres quay length in continuation
with the Phase 1l in soutbast direction and the backup area behind the berth.
The backup area for Container yard shall be reclaimed. The minimum Capacity of
the Port afteconstruction of Phase IV shall be 30,00,000 (thirty lakh) TEUs.

The Concessionaire shall demonstrate to the Independent Engineer by physical
modeling that the different length of breakwater extensions being undertaken are
sufficient to maintain the trauility requirements at the harbor basin and berth
pocket. Total length of breakwater after Capacity Augmentation shall be a
minimum of 4,020 (four thousand and twenty) metres (including 3,100 (three
thousand one hundred) metres covered in Funded Works).

In addition to the above, the Concessionaire shall carry out the associated
dredging to create the necessary berth pocket and/or harbor basin for the purpose.

For the avoidance of doubt, the Parties agree that the Concessionaire may, in its
discretion, mdertake Capacity Augmentation in one or more phases as set forth
hereinabove. However, the total berth length and total reclaimed area at the end of
all phases must match the total berth length of minimum 2,000 (two thousand)
metres and reclaimed arealdf3 (one hundred and thirteen) Ha.

Cruise/Multipurpose Berth

The Concessionaire may undertake construction of the cruise/multipurpose berth
of a minimum length of 300 (three hundred) metres and maximum length of 500
(five hundred) metres. The assoethtinfrastructure for its operation shall be
constructed in the area designated for it.

Additional Port Terminal

The Concessionaire may reclaim and use the additional area of 12.8 (twelve point
Five) Ha which is available till the southern end of Bert for development of
Additional Port Terminals.

Project Equipment

Project Equipmentshall beinstalledin conformity with the Specifications and
Standards specified in Anngkof ScheduleC.

Specificationsand Standards

The Project shall be congtted in conformity with the Specifications and
Standards specified in Annéikof ScheduleD.
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AnnexIV
(Schedule B)
(See Clause 3.1.3)

Description of Port Estate Development

1. Port Estate Development
1.1 The Concessionaire may undertaRert Estate Develpment on the Sitebut
restricted tahe area earmarked for this pose in Annexll of ScheduleA. The
land may be usefbr commercial and residentiplirposesin a manner such that
the operation®f the Projecare notaffected
1.2 Port Estate Develoment b be undertaken by the Concessionaire shall be in
conformitywith Applicable Lawsncluding the Kerala Panchayat Building Rules,
2011 and/or the Kerala Municipality Building Rules, 1999, as the case may be
1.3 Port Estate Development shdle undertakenn conformity with the terms and
conditions specified in Paragraph 2 below.
2. Terms and conditions ofPort Estate Development
2.1 Permissible Percentage of Coverage and Floor Area Ratio (FAR)
2.1.1 For the land falling under the jurisdiction of Thiruvanapilvam Municipal
Corporation, the following percentage of coverage and FAR shall apply.
SI.No. Building use / Maximum Maximum Maximum
Occupancy* Permissible permissible permissible
Coverage F.A.R without F.A.R with
(percentage of | additional fee | additional fee
plot area) at the rate of
Rs.3000 per Sq
Metres of
Additional
floor area
1) (2) (3) (4) (5)
1 Al-Residential 65 3.00 4
2 A2-Special 65 2.50 4
Residential
3 B-Educational 35 2.50 3
4 C-Medical/Hospital 40 2.00 3
5 D-Assembly 40 1.50 2.50
6 E-Office/Business 40 2.00 3
7 F-Mercantile / 65 2.50 4
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Commercial
8 Gl-Industrial 40 1.50 -
9 G2-Small Industrial 60 2.50 3
10 H-Storage 70 2.50 3
11 I1-Hazardous 30 1.00 -
12 I2-Hazardous 25 0.70 -

Classification isin accordance with SectioB0 of the Kerala Municipality

Building Rules, 1999

2.1.2 For the land following under the jurisdiction of Kottukal Village Panchayat the

following percentage of coverage and FAR shall apply.

Sl. No. Building use / Maximum Maximum Maximum
Occupancy** Permissible permissible permissible
Coverage F.A.R without F.A.R with
(percentage of | additional fee | additional fee
plot area) at the rate of
Rs.3000 per
Sq. Metres of
Additional
floor area
1) 2) 3 (4) (6)
1 Al-Residential
Upto 300 Sqg.Metres 65 3.00 4.00
Above 300 Sqg.Metres 65 3.00 4.00
2 A2- Lodge Housing 65 2.50 4.00
3 B-Educational 35 2.50 3.00
4 C-Medical/Hospital 40 2.00 3.00
5 D-Assembly 40 1.50 2.50
6 E-Office/Commercial 40 2.00 3.00
7 F-Mercantile / 65 2.50 4.00
Commercial
8 G1-Low and Medium 60 2.50 3.00
Hazard Industrial
9 G2-High Hazard 40 1.50 -
Industrial
10 H-Storage 70 2.50 3.00
11 I-Hazardous 25 0.70 -
*k Classification isin accordance with Section 34 of the Kerala Panchayat Building
Rules, 2011
Explanation
Percenhge of coverage = (Maximum built up area at any floor/plot area) X 100;
and Floor Area Ratio (FAR) = total floor area on all floor/plot area.
2.2  Height Restrictions

Vizhinjam Port
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2.2.1 The maximum height of any building or part thereof falling under the jurisdiction
of Thiruvananthapuram Municipal Corporation shall be as follows:

€) the maximum height of the building or part thereof shall not exceed twice
the width of the street abutting the plot plus twice the width of the yard
from the building to the abutting street atids height may further be
increased proportionately at the rate of 3 (three) metres for every 50 (fifty)
cms. by which the building or the corresponding portion or floor of the
building is set back from the building line; and

(b) if a building plot abuts otwo or more streets of different width, the
building plot shall be deemed to abut the street that has the greater width
for the purposes of this rule and the height of the building shall be
regulated by the width of that street and shall be continuedsaheight
along the narrower street:

Provided that the height restriction shall be compulsory only for buildings or part
of building coming within 12 (twelve) metres of building line.

2.2.2 The maximum height of any building or part thereof falling urtlerjurisdiction
of Kottukal Village Panchayat shall be as follows:

(@) the maximum height of a building or part there of shall not exceed 1.5
(one point five) times the width of the street abutting the plot plus 1.5 (one
point five) times the width of theayd from the building to the abutting
street and this height may be further increased at the rate of 3 (three)
metres for every 0.50 (point five) metre or part thereof by which the
building is set back from the building line; and

(b) If a building plot abutson two or more streets of different width, the
building shall be deemed to abut the street that has the greater width and
the height of the building shall be regulated by the width of that street and
may be continued at this height along the narrowertstree

Provided that the height restriction shall be compulsory only for buildings or part
of building coming within 12 (twelve) metres of building line.

2.3  Open Spaces, green area, parking etc.

The Concessionaire shall, for and in respect of creating oare,sgreen area,
parks, parking etc., comply with the Applicable Laws including, the Kerala
Panchayat Building Rules, 2011 and/or the Kerala Municipality Building Rules,
1999, as the case may be.
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AnnexV
(ScheduldB)

Drawing of Breakwater Layout
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SCHEDULET C
(See Clause 2.1)

PROJECT EQUIPMENT

1 Project Equipment

The Concessionaire shall construct and/or install the Project Equipment in
accordance with the provisions of this Agreement. Such Project Equipment shall
include:

€)) Equipment having the rated capacity to handle Containers/ cargo
equivalent to 110% (one hundred and ten per cent) of the Daily Capacity
of the Port; and

(b)  All ancillary equipment or any facility and equipment incidental or
necessary for operation thfe Port.

2 Description of Project Equipment

Project Equipment forming part of the Port and to be installed on or before COD
has been described in Annégf this ScheduleC.

3 Project Equipment for Capacity Augmentation

ProjectEquipmentforming part ofCapacity Augmentation and to bestalledon
or before the Scheduled Capacity Augmentation Date have been described in
AnnexIl of this ScheduleC.
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Annex- |
(ScheduleC)

Project Equipment

1 Project Equipment

The Concessionaire shall construct and/oraihgthe Project Equipment described
in this Annexl to form part of the Port. The Project Equipment shall include:

€)) Rail Mounted Quay Crane (RMQC), Rail Mounted Gantry Crane
(RMGC), Rubber Tyre Gantry Crane (RTGC) or any substitute or
modification theref having a cumulative rated capacity to handle
Containers/ cargo equivalent to 110% (one hundred and ten per cent) of
the Daily Capacity of the Port; and

(b)  All ancillary equipment or any facility and equipment incidental or
necessary for operation ofetfort.

2 Description of Project Equipment
Each of the Project Equipment is briefly described below:
(@ RMQCs:

These are rail mounted gantry cranes provided on the berth fotoship
shore handling of the Containers. They shall have a front outreacht@f up
65 (sixty five) metres for handling up to 18,000 (eighteen thousand) TEUs
vessels. The cranes shall be provided with telescopic twin lift spreaders.

(b)  Electrically Powered Container Lifting Equipment for Container Yard

Rubber Tyred Gantry Cranes (BT) shall be operated on rubber tyres
and may travel anywhere in the Container yard on reinforced concrete
runways to minimize the rutting that can take place along their travel
paths.

Rail Mounted Gantry Cranes shall be operated on a fixed rail track and
shall be used with thicker / wider Container stacks.

(c) Port Crafts:

The minimum requirement of Port Crafts shall be as indicated below:

S. No. Harbour Craft No.

1. Tugs
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1 70T bollard pull 3
1 40T bollard pull 1
2. Mooring Launch 2
3. Pilot cumSurvey Vessels 1

Navigational Aids:

Navigation aids shall be installed on land and in water for guidance to all
vessels for safe and regulated navigation in channels, basin, berths and
docks. The navigation aids shall include:

() Fairway buoys, port @hstarboard buoys;

(i) Leading / transit lights;

(iif) Beacons; and

(iv) Vessel Traffic Management Information System

Fairway buoys (FB)

The Concessionaire shall install fairway buoys marking the entry to the
Approach Channel. The Concessionaire shall follow 1All#ternational
Association of Marine Aids to Navigation and Lighthouse Authorities)
Guidelines for spacing of the paired buoys along the navigational channel.
The lateral marks shall be in red and green colours to denote the Port and
starboard sides of thehannel. IALA maritime buoyage system for Region

A, which is applicable to the Port, shall be followed.

The minimum Navigational Aids to be provided shall includetal of 14
(fourteen) buoys comprising of the following:

(@) 11 (eleven) outer channel buays. one fairway buoy (3.5m dia.), 5
(five) port side buoys (3m dia.) and 5 (five) starboard buoys (3m
dia.); and

(b) 3 (three) buoys (2.5m dia.) in the inner channel and harbasin
marking the periphery of the harbour basin area.

Leading Lighs

The centre line of the channel shall be marked with leading lights to ensure
safe day and night navigation of vessels visiting the Port.

The leading lines shall meet the following criteria:

- Useful range: Navigation channel
- Visibility range: 20 nauical miles
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The leading lines and leading lights shall be designed in accordance with
IALA Guidelines.

(i) Beacons/ Breakwater Lights

Roundhead of the breakwaters shall be provided with beacons. The
breakwaters shall be provided with Radar Beacon. Thectare shall
consist of 200 (two hundred) mm circular hollow steel structure with an
access ladder on mass concrete block foundation to reach light position.

(e) Road Furniture

All road furniture and markings as necessary shall be provided by the
Corcessionairen accordance with Good industry Practice.

200

Vizhinjam Port



Draft Concession Agreement

Annex- Il
(ScheduleC)

Project Equipment for Capacity Augmentation

1 Project Equipment

The Concessionaire shatistall the ProjectEquipmentdescribed in Annex of
this Schedul¢éo form part of he Capacity Augmentation.

2 Description of Project Equipment

The description of Project Equipment shall be the same as provided in-Rohékis
Schedule.
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SCHEDULE- D
(See Clause 2.1)

SPECIFICATIONS AND STANDARDS

1 Construction of the Project

The Conessionaire shall comply with the Specifications and Standards set forth
in Annex| of this Scheduld for construction of the Port.

2 Capacity Augmentation

The Concessionaire shall comply with the Specifications and Standards set forth
in AnnexIl of this ScheduleD for construction of Capacity Augmentation.

3 Port Estate Development

Port Estate Development shall be undertaken in accordance with Applicable
Laws, Good Industry Practice and the provisions of building construction codes
widely followed in Inda, UK or USA, as the case may be.
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Annex- |
(ScheduleD)

Specifications and Standards

1 Manual of Specifications and Standards to apply

Constructionof the Port shall conform to the Manual of Specifications and
Standards foDBFOT Port Projects publishebythe Authority.(An authenticated

copy of the Manual has been provided to the Concessionaire as part of the bid
documents.)
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Annex- Il
(ScheduleD)

Specifications and Standards for Capacity Augmentation

1 Manual of Specifications and Standards to aply

Capacity Augmentation of the Project shall conform to the Manual of
Specifications and Standards fort Projects published bthe Authority. (An
authenticated copy of the Manual has been provided to the Concessionaire as part
of the bid documents.)
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SCHEDULE- E
(See Clause 4.1.3)

APPLICABLE PERMITS

1 Applicable Permits

1.1 The Concessionaire shall obtain, as required under Applicable Laws, the
following Applicable Permits on or before the Appointed Date, save and except to
the extat of a waiver granted by thuthority in accordance with Clause 4.1.3 of
the Agreement:

Part-1

€)) Permission of the State Government for extraction of boulders from
guarry;and

(b) Permission othe Pollution Control Board for installation of crushers
Part-Il
€) Permission othe State Government for cutting of trees

(b) Notification in the Official Gazette appointing the Port as a customs port
and

(c) Any other permits or clearances required under Applicable Laws.

1.2 Unless otherwise specified in this Agment,Applicable Permits, as required,
relating to environmental protection and conservatibthe Licensed Premises
excludingPort Estate Developmenshall have been procured by tAathority as
a Condition Precedent.
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SCHEDULET F
(See Clause 9.1)

PERFORMANCE SECURITY

ThePrincipal Secretary

,,,,,

rrrrr

,,,,,,

(A) éeééeéeéeée (t hE@onceSsionaire ) a n @Goverrdr of é € é (the
fAuthority 0) have entered into aé€éacmessi on |
fAgreemen®d ) w h e r éAbthority thhse agreed to & Concessionaire
undertaking the development & é é é € Port on design, build, finance,
operate and transfethe iDBFOTO0 ) basi s, subject to and

provisions of the Agreement.

(B) The Agreement requires the Concessionaire to furnishfarP@nce Security to
fiGuarantee Amount ) as security for due and f
obligations, under and in accordance with the Agreement, during the Construction
Period (as defiad in the Agreement).

//////

(C) We,é é é é é . through our Branch a é é é é € € . ( t hBankon) have
agreed to furnish this Bank Guarantee by way of Performance Security.

NOW, THEREFORE, the Bank hereby, unconditionally and irrevocably, guarantees and
affirms as follows

1. The Bank hereby unconditionally and irrevocably guaranéeesundertakes to
pay to theAuthority upon occurrence of any failure or default in due and
faithful performance of all oranyffa he Concessi onaireds obl
in accordance withthe provisions of theAgreement, on its mere first written
demand, and without any demur, reservation, recourse, contest or protest, and
without any reference to the Concessionaire, such sum or sums upto an aggregate
sum of the Guarantee Amount as faghority shall claim, without théuthority
being required to prove or to show grounds or reasons for its demand and/or for
the sum specified therein.

2. A letter from theAuthority, under the hand of an Officer not below the rank of
DeputySecretaryn the Authority, that the Concessionaire has committed default
in the due andaithful performance of all or any of its obligations under and in
accordance with the Agreement shall be conclusive, final and binding on the
Bank. The Bank further agrees that #ethority shall be the sole judge as to
whether the Concessionaire is in default in due and faithful performance of its
obligations during the Construction Period under the Agreement and its decision
that the Concessionaire is in default shall be final, laimding on the Bank,
notwithstanding any differences between Auwthority and the Concessionaire, or
any dispute between them pending before any court, tribunal, arbitrators or any
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other authority or body, or by the discharge of the Concessionaire foeasgn
whatsoever.

3. In order to give effect to this Guarantee, faghority shall be entitled to act as if
the Bank were the principal debtor and any change in the constitution of the
Concessionaire and/or the Bank, whether by their absorption witbthaybody
or corporation or otherwise, shall not in any way or manner affect the liability or
obligation of the Bank under this Guarantee.

4, It shall not be necessary, and the Bank hereby waives any necessity, for the
Authority to proceed against the @eessionaire before presenting to the Bank its
demand under this Guarantee.

5. The Authority shall have the liberty, without affecting in any manner the liability
of the Bank under this Guarantee, to vary at any time, the terms and conditions of
the Agreerent or to extend the time or period for the compliance with, fulfilment
and/or performance of all or any of the obligations of the Concessionaire
contained in the Agreement or to postpone for any time, and from time to time,
any of the rights and powers axisable by theAuthority against the
Concessionaire, and either to enforce or forbear from enforcing any of the terms
and conditions contained in the Agreement and/or the securities available to the
Authority, and the Bank shall not be released fromliébility and obligation
under these presents by any exercise bytithority of the liberty with reference
to the matters aforesaid or by reason of time being given to the Concessionaire or
any other forbearance, indulgence, act or omission on thefgthe Authority or
of any other matter or thing whatsoever which under any law relating to sureties
and guarantors would but for this provision have the effect of releasing the Bank
from its liability and obligation under this Guarantee and the Bank hevalwes
all of its rights under any such law.

6. This Guarantee is in addition to and not in substitution of any other guarantee or
security now or which may hereafter be held by Ahhority in respect of or
relatingto the Agreement or for the fulfilmgrcompliance and/or performance of
all or any of the obligations of the Concessionaire under the Agreement.

7. Notwithstanding anything contained hereinbefore, the liability of the Bank under
this Guarantee is restricted to the Guarantee Amount and tlasadee will
remain in forceuntil the earlier of the i (first) anniversary of the Appointed Date
or compliance of the conditionspecified in paragraph 8 below and unless a
demand or claim in writing is made by tReithority on the Bank under this
Guamntee, not later than 6 (six) months from the date of expiry of this Guarantee,
all rights of theAuthority under this Guarantee shall be forfeited and the Bank
shall be relieved from its liabilities hereunder.

8. The Performance Security shall cease to ibeforce and effect when the
Concessionaire shall have expended on Project construction an aggregate sum not
less than 20% (twenty per cent) of the Total Project Cost which is deemed to be
Rs. é é é € € cr. (Rupeesé é é é é crore) for the purposes of this
Guararee, and provided the Concessionaire is not in breach of this Agreement.
Upon request made by the Concessionaire for release of the Performance Security

alongwith the particulars required hereunder, duly certified by a statutory auditor
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of the Concessiona, the Authority shall release the Performance Security
forthwith.

9. The Bank undertakes not to revoke this Guarantee during its currency, except
with the previous express consent of fhgthority in writing, and declareand
warrantsthat it has the poer to issue this Guarantee and the undersigned has full
powers to do so on behalf of the Bank.

10.  Any notice by way of request, demand or otherwise hereunder may be sent by
post addressed to the Bank at its above referred Branch, which shall be deemed to
have been duly authorised to receive such notice and to effect payment thereof
forthwith, and if sent by post it shall be deemed to have been given at the time
when it ought to have been delivered in due course of post and in proving such
notice, when give by post, it shall be sufficient to prove that the envelope
containing the notice was posted and a certificate signed by an officer of the
Authority that the envelope was so posted shall be conclusive.

11. This Guarantee shall come into force with immeglieffect and shall remain in
force and effect for a period dfvo yearsfrom the date hereobr until it is
released earlier by th&uthority pursuant to the provisions of the Agreement.

Signed and sealed thésé é dayofé ¢ € € .,206 € é até é é é ..

SIGNED, SEALED AND DELIVERED
For and on behalf of
the BANK by:

(Signature)
(Name)
(Designation)
(Code Number)

(Address)
NOTES:

0] The bank guarantee should contain the name, designation and code number of the
officer(s) signing the guarantee

(i) The address, telephone number and other details of the Head Office of the Bank
as well as of issuing Branch should be mentioned on the covering letter of issuing
Branch.
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SCHEDULE- G
(See Clause 12.1)

PROJECT COMPLETION SCHEDULE

1 Project Completion Schedule

During Construction Period, the Concessionaire shall comply with the
requirements set forth in this Sched@efor each of the Project Milestones and

the Scheduled Completion Date (thePr oj ect Compl)eWithimn Sc he
15 (fifteen) days othe date of each Project Milestone, the Concessionaire shall

notify the Authority of such compliance alongwith necessary particulars thereof.

For the avoidance of doubt, it is agreed that the provisions of this Schedule shall

not apply toPortEstateDevdopment.

2 Project Milestone-|

2.1  Project Milestond shall occur on the date falling on tB65" (three hundred and
sixty fifth) day from the Appointed Date (tfiePr oj ect -INi | est one

2.2  Prior to the occurrence of Project Milesteinehe Concessioma shall have
commenced construction of the Port and expended not less than 10% (ten per
cent) of the total capital cost set forth in the Financial Package.

3 Project Milestone-ll

3.1  Project Milestondl shall occur on the date falling on ti660" (six hundredth)
day from the Appointed Date (tfiePr oj ect -l Miol est one

3.2  Prior to the occurrence of Project Milestelhethe Concessionaire shall have
expended not less thaa% (twerty five per cent) of the total capital cost set forth
in the Financial Bckageand conveyed to the Independent Engindex nature
and extent of physical progress comprising such expenditure so as to enable the
Independent Engineer to determine that the physical progress is reasonably
commensurate with the expenditure incdrrBrovided, however, that at least
onehalf of the expenditure referred to hereinabove shall have been incurred on
physical works which shall not include advances of any kind to any person or
expenditure of any kind on plant and machinery.

4 Project Milestone-lll

4.1  Project Milestondll shall occur on the date falling on t960" (nine hundredh)
day from t he ApPmwjectMileswrelllDgt e (t he

4.2  Prior to the occurrence of Project Milestdtle the Concessionaire shall have
commenced congtction of all Project Equipment and expended not less than
60% (sixty per cent) of the total capital cost set forth in the Financial Package
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5 Scheduled Completion Date

5.1 The Scheduled Completion Date sHadlthe 1,460" (one thousandour hundred
andsixtieth) day from the Appointed Date.

5.2  On or before the Scheduled Completion Date, the Concessionaire shall have
completed the Port in accordance with this Agreement.

6 Extension of period

Upon extension of any or all of the aforesaid Project Milestasr the Scheduled
Completion Date, as the case may be, under and in accordance with the provisions
of this Agreement, the Project Completion Schedule shall be deemed to have been
amended accordingly.
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SCHEDULE- H
(See Clause 12)

DRAWINGS

1 Drawings

In compliance of the obligations set forth in Clause4X#.this Agreement, the
Concessionaire shall furnish to the Independent Engineer, free of cost, all
Drawings listed in Annex of this ScheduleH.

2 Additional drawings

If the Independent Engineer demines that for discharging its duties and
functions under this Agreement, it requires any drawings other than those listed in
Annexl, it may by notice require the Concessionaire to prepare and furnish such
drawings forthwith. Upon receiving a requisitito this effect, the Concessionaire
shall promptly prepare and furnish such drawings to the Independent Engineer, as
if such drawings formed part of Annéxf this ScheduléH.
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Annex- |
(ScheduleH)

List of Drawings

General Arrangement of the P{roposed Master Plan)
General Arrangement of Port development
Dredging layout

Reclamation layout

Ground improvement works

Container yard

Container terminal gate complex

Port operations/control building

Electrical substation(s)

Fire station

Electricalnetwork

Fire fighting network

Potable water supply network

Storm water drainage

Sewage systems

Effluent collection, treatment & disposal system
Port connecting road (from NH47 bypass till the Port)
Internal road network & traffic circulation

Berth structue

Mooring layout

Shore protection works

B. Funded Works

©® NGO A~WDNE

Breakwater

Utilities and services on breakwater
Breakwater access road

Fish landing berth

Buildings forfishing harbour

Utilities for fishing harbour

Road network fofishing harbour

Draft Concession Agreement

Reclamation, grand improvement & revetments fiishing harbour

Navigation Markers fofishing harbour

C. Capacity Augmentation

1.
2.

Vizhinjam Port

General Arrangement of proposed Capacity Augmentation

Breakwater expansion
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Dredging layout

Reclamation layout

Ground improvement works

Contaner yard expansion

Electrical network expansion

Fire fighting network expansion

Potable water supply network expansion

10. Storm water drainage expansion

11. Sewer systems expansion

12. Effluent collection, treatment & disposal system expansion

13. External connectivityroad from roundabout at the start of the Port till
roundhead of breakwater

14. Internal road network & traffic circulation

15. Berth structure

16. Mooring layout

17. Shore protection works

18. Navigational markers

©oN A ®
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SCHEDULE- |
(See Clause 14.1.2)

TESTS

Schedule for Tests

The Concessionaire shall, not later than 30 (thirty) days prior to the likely
completion of the Port, notify the Independent Engineer and\titieority of its

intent to subject the Port to Tests, and not later than 7 (seven) days prior to the
actual dé&e of Tests, furnish to the Independent Engineer andAtthority
detailed inventory and particulars of all works and equipment forming part of the
Port.

The Concessionaire shall notify the Independent Engineer of its readiness to
subject the Port tdests at any time after 7 (seven) days from the date of such
notice, and upon receipt of such notice, the Independent Engineer shall, in
consultation with the Concessionaire, determine the date and time for each Test
and notify the same to thauthority who may designate its representative to
witness the Tests. The Independent Engineer shall thereupon conduct the Tests
itself or cause any of the Tests to be conducted in accordance with Article 14 and
this Scheduld.

Tests

In pursuance of the provigsie of Clause 14.1.2 of this Agreement, the
Independent Engineer shall conduct, or cause to be conducted, the Tests specified
in this Paragraph 2.

Visual and physical Test: The Independent Engineer shall conduct a visual and
physical check of the Pom tletermine that all works and equipment forming part
thereof conform to the provisions of this Agreement.

Draught Test: The Independent Engineer shall measure the Draught at the Port
and verify its conformity with this Agreement.

Test drive: Therdependent Engineer shall undertake a test drive of the Port by a
Car and by a fully loaded Truck to determine that the quality of service conforms
to the provisions of the Agreement.

Pavement Composition Test: The thickness and composition of thenpawe
structure shall be checked on a sample basis by digging pits to determine
conformity of such pavement structure with Specifications and Standards. The
sample shall consist of one pit to be chosen at random in each block of 2,500 (two
thousand and fiveundred) square metres of the Port. The first pit for the sample
shall be selected by the Independent Engineer through an open draw of lots and
every fiftieth metre from such first pit shall form part of the sample for this
pavement quality Test.

Cross-section Test: The crosections of the Port shall be checked on a sample
basis through physical measurement of their dimensions for determining the
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conformity thereof with Specifications and Standards. Foitharf portion, the
sample shall consist @ne spot to be selected at random in each block of 1,000
(one thousand) square metres of the Port. The first spot for the sample shall be
selected by the Independent Engineer through an open draw of lots and the spots
located at every thirtieth metre frasnch first spot shall form part of the sample.

2.7  Structural Test fokWharf structures andbridges: AllWharf structures anthajor
and minor bridges constructed by the Concessionaire shall be subjected to the
Rebound Hammer and Ultrasonic Pulse Velocigts, to be conducted in
accordance with the procedure described in Special Report No. 17: 1996 of the
IRC Highway Research Board on Ndestructive Testing Techniques, at two
spots in every span, to be chosen at random by the Independent Engineer. Bridges
with a span of 15 (fifteen) metres or maned all Wharf structureshall also be
subjected to load testing accordance with Good Industry Practice

28  Project Equipment Test: All Project Equipment shall be tested for its conformity
with the capacity iad availability requirements specified in this Agreement.

29  Other Tests: The Independent Engineer may require the Concessionaire to carry
out or cause to be carried additional Tests, in accordance with Good Industry
Practice, for determining the compl@n of the Port with Specifications and
Standards.

2.10 Environmental audit: The Independent Engineer shall carry out a check to
determine conformity of the Port with the environmental requirements set forth in
Applicable Laws and Applicable Permits.

2.11 Safety review: Safety audit of the Port shall have been undertaken by the Safety
Consultant as set forth in Schedile and on the basis of such audit, the
Independent Engineer shall determine conformity of the Port with the provisions
of this Agreement.

2.12 Tests for roadsThe Independent Engineer shall undertake Tests for roads forming
part of the Project. Such Tests shall be determined in accordance with the Good
Industry Practice which shallor the purposes hereafiean the tests specified for
National Highway Projects built through public private partnership.

3 Agency for conducting Tests

All Tests set forth in this Scheddleshall be conducted by the Independent
Engineer or such other agency or person as it may specify in consultation with the
Authority.

4 Completion/Provisional Certificate

Upon successful completion of Tests, the Independent Engineer shall issue the
Completion Certificate or the Provisional Certificate, as the case may be, in
accordance with the provisions of Article 14.
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5 Testsduring construction

Without prejudice to the provisions of this Scheelleests during construction
shall be conducted in accordance with the provisions of Clause 13.3.1.
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SCHEDULETJ
(See Clause 14.2 & 14.3)

COMPLETION CERTIFICATE

,,,,,

1 I/We, é é é é € . (Name of the Independent Engineer), acting as Independent

Engineer, under and in accordance with the Concession Agreement dated
€ ééé (t hAgreefmend ) , deffetopment and operation die € é é .

Port( t HPerto fpn design,build, finance,operate and transfét h BBFOTO0)

basis, throughe é é é é é é . (Name of Concessionaire), hereby certify that
the Tests specified in Article 14 and Scheduld the Agreement have been
successfully undertaken to determine compliance of the Port with the provisions
of the Agreemetny and IWe amare satisfied that the Port can be safely and

reliably placed in commercial service of the Users thereof.

2 It is certified that, in terms of the aforesaid Agreement, all works forming part of
the Port have been completed, and the Portrisblyedeclared fit for entry into
commercial operation on this tkeé é day ofé é € 20¢é é é .

SIGNED, SEALED AND DELIVERED
For and on behalf of
the INDEPENDENT ENGINER by:

(Signature)
(Name)
(Designation)
(Address)
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PROVISIONAL CERTIFICATE

1 I/IWe, é é € e éééé (Name of the Independent Engineer), acting as
Independent Engineer, under and in accordance with the Concession Agreement
datedé é é € . ( t hAgreefiend ) , delvetlopment and operation ofie
€ éé. Port(t hPerto i design,build, finance, operate and transfethg
ADBFOT0) basis through...................... (Name of Concessionaire), hereby certify
that the Tests specified in Article 14 and Schedwé&the Agreement have been
undertakerfor the Portto determine compliandieref with the provisions of the
Agreement.

2 Construction Workdorming part of the Porthat were found to be incomplete
and/or deficient have been specified in the Punch List appended hereto, and the
Concessionaire has agreed and accepted that it shall coamuéte rectify all such
works in the time and manner set forth in the Agreen{8aime of the incomplete
works have been delayed as a result of reasons attributableAatttweity or due
to Force Majeure and the Provisional Certificate cannot be withtweldhis
account. Though theemainingincomplete works have been delayed as a result of
reasons attributable to the ConcessiondiréWe amare satisfied that having
regard to the nature and extent of such incomplete works, it would not be prudent to
withhold commercial operation of the Port, pending completion thereof.

3 In view of the foregoing,/We anvare satisfied that the Port can be safely and
reliably placed incommercialservice of the Users thereof, and in terms of the
Agreement, the Port is teby provisionally declared fit for entry into commercial
operation on thisthé é é é .dayofé é é . 20é é .

ACCEPTED, SIGNED, SEALED SIGNED, SEALED AND

AND DELIVERED DELIVERED

For and on behalf of For and on behalf of
CONCESSIONAIRE by: INDEPENDENT ENGINEER ¥:
(Signature) (Signature)

(Name and Designation) (Name and Designation)
(Address) (Address)

¥ May be struck out if not applicable. Also strike out other parts waiemot applicable.
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SCHEDULETK
(See Clause 17.2)

MA INTENANCE REQUIREMENTS

1 Maintenance Requirements

1.1  The Concessionaire shall, at all times, operate and maintain the Port in accordance
with the provisions of the Agreement, Applicable Laws and Applicable Permits. In
particular, theConcessionaireshall, at all times during the Operation Period,
conform to the maintenance requirements set forth in this ScHeéd(lee
fiMaintenance Requirement® ) .

1.2  The Concessionaire shall repair or rectify any defect or deficiency set forth in
Paragraph 2 of this Schdd-K within the time limit specified therein and any
failure in this behalf shall constitute a breach of the Agreement. Upon occurrence of
any breach hereunder, taithority shall be entitled to recover Damages as set
forth in Clause 17.8 of the Agreentemwvithout prejudice to the rights of the
Authority under the Agreement, including Termination thereof.

1.3  The Concessionaire shall operate and taairthe roads forming part tie Project
in accordance with Good Industry Practice. For the avoidanaoubt, Good
Industry Practice shalfor thepurposesiereof, mean the maintenance requirements
specified for National Highwayprojects undertaken througRublic Private
Partnership.

2 Repair/rectification of defects and deficiencies

2.1 The obligations bthe Concessionaire in respect of Maintenance Requirements
shall include repair ancectification of the defects and deficiencies specified in
Annex| of this Schedul& within the time limit set forth therein.

2.2 The Concessionaire shall at all timesim&n an adequate inventory of spares
and consumables to meet the Maintenance Requirements.

3 Other defects and deficiencies

3.1 In respect of any defect or deficiency not specified in AAnaixthis Schedul,
the Concessionairshall undertake repaar rectification in accordance with Good
Industry Practicand within the time limit specified by the Independent Engineer

3.2 In respect of any defect or deficiency not specified in Arnaixthis Scheduk,
the Independent Engineer may, in conformvith Good Industry Practice, specify
the permissible limit of deviation or deterioration with reference to the
Specifications and Standards, and any deviation or deterioration beyond the
permissible limit shall be repaired or rectified by the Concess®imaaccordance
with Good Industry Practice andthin the time limit specified by the Independent
Engineer.
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4 Extension of time limit

Notwithstanding anything to the contrary specified in this Schdduiethe nature

and extent of any defect adeficiency justifies more time for its repair or
rectification than the time specified herein, the Concessionaire shall be entitled to
additional time inconformity with Good Industry Practice. Such additional time
shall be determined by the IndependentgiBeer and conveyed to the
Concessionaire and tiAaithority with reasons thereof.

5 Emergency repairs/restoration

Notwithstanding anything to the contrary contained in this Schdduié any
defect, deficiency odeteriorationin the Port posea hazardo safety or risk of
damage to propertyhe Concessionaire shall promptly take all reasonable measures
for eliminating or minimizing such danger.

6 Daily Inspection by the Concessionaire

The Concessionaire shall, through its engineer, undertake a aif} inspection

of the Port and maintain a record thereof in a register to be kept in such form and
manner as thindependenEngineer may specify. Such record shall be kept in safe
custody of the Concessionaire and shall be open to inspection Ayttiarity and

the Independent Engineer at any time during office hours.

7 Divestment Requirements

All defects and deficiencies specified in this Schedulshall be repaired and
rectified by theConcessionaireso that the Port conforms to the Maintenance
Requrements on the Transfer Date.

8 Display of ScheduleK

The Concessionaire shall display a copy of this Schedludé the Site and the
Co n c e s s offcesalong vetld tke Complaint Register stipulated in Article 4
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Repair/Rectification of Defects and Deficiencies

The Concessionaire shall repair and rectify the defects and deficiencies specified in this

Annex| of ScheduleK within the time limit set forth herein

Nature of defect or deficiency

I. INFRASTRUCTURE
(A) Structure and pavement ofWharf, quay wall and roads

()  Roughness value of pavement exceeding 2,000 mm
in a stretch of 100metres (as measured by a
standardized roughometer / bump integrator)

(i) Pot Holes

(i)  Cracking in more than 5% of surface in a stretch

of 100 m
(v) Rutting exceeding 10 mm in more than 2% of

surface in a stretch of 100 m (measured with 3 m
straight edge)

(v) Bleeding/Skidding

(vi) Ravelling/Stripping of concrete blocks over
surface exceeding 10 sq. m

(vii) Damage to quay wall
(viii) Damage to pavement

(viii) Removal of Debris

II. EQUIPMENT
(A) Cranes
(1) Reduction in availability bele 90% of Capacity

(i)  Reduction in availability below 90% of Daily
Capacity during period of availability

Time limit for
repair/rectification
or criteria laid
down therein

30 cays

48 hours
30 days
30 days

7 days
15 days

7 days
7 days

6 hours

15 days
7 days

(B) Reach stackers, empty handlers, tractors and trailer units

()  Reduction in availability below 90% of Capacity

Vizhinjam Port

15 days
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(i) Reduction in availability below 90% of Daily 7 days
Capacity during period of availability

(C) Wharf lights / high mast lights and Telecom
(i)  Any major failure of the system 24 hours
(i)  Faults and minor failure 4 hours

(D) Fenders

() Replacement/repair of fender in case of damage 2 days
due to accidental Hut

(E) Navigational Aids
() Any major failure of individuakystems 24 hours

(i) Faults and minor failuref individual systems 2 hours
(F)  EDI and computer systems

() Any major failure of the system 24 hours

(i) Faults and minor failure 4 hours
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SCHEDULETL
(See Clause 18.1.1)

SAFETY REQUIREMENTS
1 Guiding principles

1.1 Safety Requirements aim at reduction in injuries, losdifefand damage to
property resulting from accidents on aboutthe Port, irrespective of the person(s)
at fault.

1.2 Users of the Port include motorised and-nootorised vessels and vehicles as well
as pedestrians involved in, or associated with aotsde

1.3 Safety Requirements apply to all phases of construction, operation and maintenance
with emphasis on identification of factors associated with accidents, consideration
of the same, and implementation of appropriate remedial measures.

1.4  Safety Regirements include measures associated with traffic management and
regulation such as signs, pavement marking, traffic control devices, Port furniture,
design elements, enforcement and emergency response.

1.5 The Concessionaire shall, in accordance with dsdadustry Practice, make
adequate arrangements for safety during construction and operation of roads
forming part of the Project. For the avoidance of doubt, Good Industry Practice
shall for the purposes hereafiean the safety requirements applicabl®labional
Highwayprojects undertaken througpublic Private Partnership.

2 Obligations of the Concessionaire

The Concessionaire shall abide by the following insofar as they relate to safety of
the Users:

(&)  Applicable Laws and Applicable Permits;

(b) Manual for Safety in Port Design and Operation, issuethbyuthority;,
(c) provisions of this Agreement; and

(d) Good Industry Practice.

3 Appointment of Safety Consultant

For carrying out safety audit of the Port under and in accordance with this
Schedulel, the Authority shall appoint from time to time, one or more qualified
firms or organi sat i &afety Cansultandt)s. cTohnes u$ a fae
Consultant shall employ a team comprising, without limitation, one Port safety

expert and one navigati@xpert to undertake safety audit of the Port.
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Safety measures during Development Period

No later than 90 (ninety) days from the date of this Agreemen#utterity shalll
appoint a Safety Consultant for carrying out safety audit at the desigrostidige
Project. The Safety Consultant shall collect data on all accidents which occurred on
the Authority premises in the preceding two years by obtaining copies of the
relevant information from th@uthority. The information shall be analysed for the
type of victims killed or injured, impacting vessels or vehicles, location of accidents
and other relevant factors.

The Concessionaire shall provide to the Safety Consultant, in four copies, the
relevant drawings containing the design details that halveasng on safety of

Us e r s Safety Drmwings ) . Such design details sha
vertical alignments; sightlines; Port cresection; bridges; provision for parked

vessels and vehicles, slow moving vehicles (tractors, carts) and Eedesind

other incidental or consequential information. The Safety Consultant shall review

the design details and forwaBl (threg copies of the Safety Drawings with its
recommendations, if any, to the Independent Engineer who shall record its
comments, if any, and forward one copy each to theuthority and the
Concessionaire.

The accident data and the design details shall be compiled, analysed and used by the
Safety Consultant for evolving a package of recommendations consisting of safety
related mesures for the Port. The safety audit shall be completed in a period of
three months andSdetyRepprioy t shalelr ebé& ¢ t b mi
Authority, in 5 (five) copies. One copy each of the Safety Report shall be forwarded

by theAuthority to the Concessionaire and the Independent Engineer forthwith.

The Concessionaire shall endeavour to incorporate the recommendations of the
Safety Report in the design of the Port, as may reasonably be required in
accordance with Applicable Laws, Applida Permits, Manuals and Guidelines of

the Authority, Specifications and Standards, and Good Industry Practice. If the
Concessionaire does not agree with any or all of such recommendations, it shall
state the reasons thereof and convey them téditieority forthwith. In the event

that any or all of the works and services recommended in the Safety Report fall
beyond the scope of Schedide ScheduleC or Schedukd®, the Concessionaire

shall make a report thereon and seek the instructions @&utmerity for funding

such works in accordance with the provisions of Article 18.

Without prejudice to the provisions of Paragraph 4.4, the Concessionaire and the
Independent Engineer shall, within 15 (fifteen) days of receiving the Safety Report,
send their resgrtive comments thereon to tiesthority, and no later than 15
(fifteen) days of receiving such comments, thathority shall review the same
alongwith the Safety Report and by notice direct the Concessionaire to carry out
any or all of the recommendatioosntained therein with such modifications as the
Authority may specify; provided that any works or services required to be
undertaken hereunder shall be governed by the provisions of Article 18.
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Safety measures during Construction Period

A Safety Caosultant shall be appointed by tBeithority, no later than 4 (four)
months prior to the expect&OD, for carrying out a safety audit of the completed
Construction Works.

The Safety Consultant shall collect and analyse the accident data for thengreced
two years in the manner specified in Paragraph 4.1 of this ScHedtkhall study

the Safety Report for the Development Period and inspect the Port to assess the
adequacy of safety measures. The Safety Consultant shall complete the safety audit
within a period of 4 (four) months and submit a Safety Report recommending a
package of additional safety measures, if any, that are considered essential for
reducing accident hazards on the Port. Such recommendations shall be processed,
mutatis mutandisandacted upon in the manner set forth in Paragraphs 4.3, 4.4 and
4.5 of this Schedule.

The Concessionaire shall make adequate arrangements during the Construction
Period for the safety of workers and Users in accordance with Good Industry
Practice forsafety in construction zones, and notify tAeithority and the
Independent Engineer about such arrangements.

Safety measures during Operation Period

The Concessionaire shall develop, implement and administer a surveillance and
safety programme for @ss and workers, including correction of safety violations
and deficiencies and all other actions necessary to provide a safe environment in
accordance with this Agreement.

The Concessionaire shal/l est abASMWNY a Po
to be functional on and after COD, and designate one of its officers techarige

of the PSMU. Such officer shall have specialist knowledge and training in Port
safety by having attended a course conducted by a reputed organisation on the
subject.

The Concessionaire shall keep a copy of every FIR recorded by the Police with
respect to any accident occurring on the Port. In addition, the Concessionaire shall
also collect data for all cases of accidents not recorded by the Police but where a
vessel or ghicle rolled over or had to be towed away. The Concessionaire shall also
record the exact location of each accident on a map of the Port. The aforesaid data
shall be submitted to th&uthority at the conclusion of every quarter and to the
Safety Consultaras and when appointed.

The Concessionaire shall submit to fhehority before the 3% (thirty first) May of

each year, an annual report (in ten copies) containing, without limitation, a detailed
listing and analysis of all accidents of the precgdiccounting Year and the
measures taken by the Concessionaire pursuant to the provisions of Paragraph 6.1
of this Scheduld. for averting or minimising such accidents in future.

Once in every Accounting Year, a safety audit shall be carried out yafle¢y
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Consultant to be appointed by tAathority. It shall review and analyse the annual
report and accident data of the preceding year, and undertake an inspection of the
Port. The Safety Consultant shall complete the safety audit within a period of 1
(one) month and submit a Safety Report recommending specific improvements, if
any, required to be made to the Port. Such recommendations shall be processed,
mutatis mutandisand acted upon in the manner set forth in Paragraphs 4.3, 4.4 and
4.5 of this SchduleL.

7 Costs and expenses

Costs and expenses incurred in connection with the Safety Requirements set forth
herein, including the provisions of Paragraph 2 of this Schedwéall be met in
accordance with Article 18, and in particular, the remureradf the Safety
Consultant, safety audit, and costs incidental thereto, shalmée by the
Concessionaire.
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SCHEDULETM
(See Clausel19.5)

MONTHLY FEE STATEMENT

Port: Month:
Type For correspondingnonth of For precedingmonth Forthemonth
of previousyear reportedupon
Vessels
No. of No. of | User No. of No.of |UserFee|No. of No. of |UserFee
Vessels | TEUs/ [Fee(ln |Vessels | TEUs/ |(Inlakh |[Vessels | TEUs/ |(In lakh
Cargo (lakh Cargo [Rs.) Cargo [Rs.)
(in MT) [Rs.) (in MT) (in MT)
1) (2) 3) (4) (5) (6) ) (8) 9) (10)
1.
2.
3.
4.
5.
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SCHEDULETN
(See Clause 22.3.1)

TRAFFIC SAMPLING

1 Vessel and Cargo sampling

The Authority may, in its discretion and at its own cost, undertake traffic sampling,
pursuant to Clage 22.3, in order to determine the actual vessel and cargo traffic on
the Port and th&ser Feeand dwell time thereof. Such traffic sampling shall be
undertaken through the Independent Engineer in the manner set forth below.

2 Vessel and Cargo count

The hdependent Engineer shall employ the required number of enumerators who
shall count, classify and record all the vessels, vehicles and cargo as they pass by,
and divide the survey into fixed time periods. The survey shall be conducted
continuously for a nmimum of 15 (fifteen) days and maximum of 30 (thirty) days

at a time. The results shall be summarised hourly. These results will be cross
checked with the data collected and analysed by the Concessionaire and the
Authority. For the avoidance of doubt, $t@xpressly agreed that tAathority may,

in consultation with the Concessionaire, adopt modified or alternative processes of
traffic sampling for improving the reliability of such sampling.
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SCHEDULETO
(See Clause 23.1)

SELECTION OF INDEPENDENT ENGINEER

Selection of Independent Engineer

The provisions othe Model Request for Proposdbr Selection of Technical
Consultantsissued by the Ministry of Finance, G@ide OM 24(23)/PHI/2008
datedMay 21, 2009, or any substitute thereathall applyfor selection of an
experienced firm to discharge the functions and duties of an Independent
Engineer Provided, however, that no entity which is owned or controlled by the
Authority shall be eligible for appointment as the Independent Engineer
hereundef..2 In the event of termination of an Independent Engineer appointed
in accordance with the provisions Baragraph 1.1, théuthority shall appoint
another firm of Technical Consultants forthwith or may engage a government
owned entity in accordance with tpeovisions ofParagraph 5 of this Schedule

O.

The Concessionaire may, in its discretion, nominate a representative to participate
in the process of selection to be undertaken byAtiteority under this Schedule
O.

Terms of Reference

The Terms oReference for the Independent Engineer shall substantially conform
with ScheduleP.

Fee and expenses

In determining the nature and quantum of duties and services to be performed by
the Independent Engineer during the Development Period and CapstiRetiod,

the Authority shall endeavour that payments to the Independent Engineer on
account of fee and expenses do not exceed 2% (two per cent) of the Total Project
Cost including Equity Support, if anyPayments not exceeding such 2% (two per
cent) slall be borne equally by th&uthority and the Concessionaire in accordance
with the provisions of this Agreement and any payments in excess thereof shall be
borne entirely by thAuthority.

The nature and quantum of duties and services to be perfiayrtbd Independent
Engineer during the Operation Period shall be determined byAuktgority in
conformity with the provisions of this Agreement and with due regard for economy
in expenditure. All payments made to the Independent Engineer on account of fe
and expenses during the Operation Pebdll be borne equally by thauthority

and the Concessionaire.

Selectioneverythree years

No later tharB (threg years from the date afppointment of Independent Engineer
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pursuant to the provisions of Paragh 1 of this Schedw®, and every8 (threg
years thereafter, thAuthority shall engage another firrm accordance with the
criteria set forth in this Schedu@

5 Appointment of government entity as Independent Engineer

Notwithstanding anything to ¢hcontrary contained in this Schedule, ghority

may in its discretion appoint a governmemined entity as the Independent
Engineer; provided that such entity shall be a body corporate having as one of its
primary function the provision of consultingglvisory and supervisory services for
engineering projects; providddrtherthat any entity which is owned or controlled

by theAuthority shall not be eligible for appointment as Independent Engineer.
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SCHEDULET P
(See Clause 23.2.1)

TERMS OF REFERENCE FOR INDEPENDENT ENGINEER

1 Scope

11 These Terms of Ref erence fTORO )t her el nldesipre
specified pursuant to the Concession Agreement datec® . ( t bAgreerend )
which has been entered into between theathority and € € é é é (the
fiConcessionairé ) f or uné é é & a Kortnogdesigmbeild, finance,
operate and transfer (h BBF@TO0) basis, and a copy of which is annexed hereto

and marked as AnneX to form part of this TOR.

1.2  This TOR shall apply to construction, operatiom anaintenance of the Paxhd
shall applymutatis mutandigo Capacity Augmentation thereof

2 Definitions and interpretation

2.1  The words and expressions beginning with or in capital letters used in this TOR and
not defined herein but defined in ther&gment shall have, unless repugnant to the
context, the meaning respectively assigned to them in the Agreement.

2.2  References to Articles, Clauses and Schedules in this TOR shall, except where the
context otherwise requires, be deemed to be referentes Auticles, Clauses and
Schedules of the Agreement, and references to Paragraphs shall be deemed to be
references to Paragraphs of this TOR.

2.3  The rules of interpretation stated in Clauses 1.2, 1.3 and 1.4 of the Agreement shall
apply, mutatis mutandji to this TOR.

3 Role and functions of the Independent Engineer

3.1 The role and functions of the Independent Engineer shall include the following:
0] review of the Drawings and Documents as set forth in Paragraph 4;

(i) review, inspectiorand monitoring of Construction Works as set forth in
Paragraph 5;

(i)  conducting Tests on completion of construction and issuing Completion/
Provisional Certificate as set forth in Paragraph 5;

(iv)  review, inspection and monitoring of O&M as set fortiParagraph 6;

(V) review, inspection and monitoring of Divestment Requirements as set forth
in Paragraph 7;

(vi) determining, as required under the Agreement, the costs of any works or
services and/or their reasonableness;

(vii)  determining, as regued under the Agreement, the period or any extension
thereof, for performing any duty or obligation;

231

Vizhinjam Port



3.2

33

4.1

4.2

4.3

4.4

4.5

5.1

Draft Concession Agreement

(vii) assisting the Parties in resolution Disputes as set forth in Paragraph 9;
and

(iX)  undertaking all other duties and functions in accordandth the
Agreement.

The role and functions of the Independent Engineer shall not include construction
works comprising?ortEstate Development.

The Independent Engineer shall discharge its duties in a fair, impartial and efficient
manner, consiste with the highest standards of professional integrity and Good
Industry Practice.

Development Period

During the Development Period, the Independent Engineer shall undertake a
detailed review of the Drawings to be furnished by the Concessionairg \alth
supporting data, including the geechnical and hydrological investigations,
characteristics of materials from borrow areas and quarry sites, topographical
surveys and traffic surveys. The Independent Engineer shall complete such review
and sendts comments/observations to thethority and the Concessionaire within

15 (fifteen) days of receipt of such Drawings. In particular, such comments shall
specify the conformity or otherwise of such Drawings with the Scope of the Project
and Specificationand Standards.

The Independent Engineer shall review any modified Drawings or supporting
Documents sent to it by the Concessionaire and furnish its comments within 7
(seven) days of receiving such Drawings or Documents.

The Independent Engineer #heeview the Drawings sent to it by the Safety
Consultant in accordance with Scheduland furnish its comments thereon to the
Authority and the Concessionaire within 7 (seven) days of receiving such
Drawings. The Independent Engineer shall also reviesv Safety Report and
furnish its comments thereon to tAathority within 15 (fifteen) days of receiving
such report.

The Independent Engineer shall review the detailed design, construction
methodology, quality assurance procedures and the procuresngmieering and
construction time schedule sent to it by the Concessionaire and furnish its
comments within 15 (fifteen) days of receipt thereof.

Upon reference by thduthority, the Independent Engineer shall review and
comment on the EPC Contramtany other contract for construction, operation and
maintenance of the Port, and furnish its comments within 7 (seven) days from
receipt of such reference from tAathority.

Construction Period

In respect of the Drawings, Documents and Safety Rempxeived by the
Independent Engineer for its review and comments during the Construction Period,

232

Vizhinjam Port



Draft Concession Agreement

the provisions of Paragraph 4 shall apptytatis mutandis

5.2  The Independent Engineer shall review the monthly progress report furnished by
the Concessnaire and send its comments thereon to Alahority and the
Concessionaire within 7 (seven) days of receipt of such report.

5.3 The Independent Engineer shall inspect the Construction Works and the Port once
every month, preferably after receipt of thenthly progress report from the
Concessionaire, but before thé"28ventieth) day of each month in any case, and
make out a report InsfectaniRepbro) nspeéetcingnf Ot
overview of the status, progress, quality and safety of antisin, including the
work methodology adopted, the materials used and their sources, and conformity of
Construction Works with the Scope of the Project and the Specifications and
Standards. In a separate section of the Inspection Report, the Indefgergieatr
shall describe in reasonable detail the lapses, defects or deficiencies observed by it
in the construction of the Port. The Inspection Report shall also contain a review of
the maintenance of the existing water channels in conformity with thesjoms of
the Agreement. The Independent Engineer shall send a copy of its Inspection
Report to theAuthority and the Concessionaire within 7 (seven) days of the
inspection.

5.4  The Independent Engineer may inspect the Port more than once in a month if any
lapses, defects or deficiencies require such inspections.

5.5 For determining that the Construction Works conform to Specifications and
Standards, the Independent Engineer shall require the Concessionaire to carry out,
or cause to be carried out, tests ansample basis, to be specified by the
Independent Engineer in accordance with Good Industry Practice for quality
assurance. For purposes of this Paragraph 5.5, the tests specéigd éné é
( t MealityiControl Manualo) or any modi fheéreofashall lmen/ s u b s
deemed to be tests conforming to Good Industry Practice for quality assurance. The
Independent Engineer shall issue necessary directions to the Concessionaire for
ensuring that the tests are conducted in a fair and efficient manner, dind sha
monitor and review the results thereof.

5.6 The sample size of the tests, to be specified by the Independent Engineer under
Paragraph 5.5, shall comprise 10% (ten per cent) of the quantity or number of tests
prescribed for each category or type of taetshe Quality Control Manuals;
provided that the Independent Engineer may, for reasons to be recorded in writing,
increase the aforesaid sample size by up to 10% (ten per cent) for certain categories
or types of tests.

5.7 The timing of tests referred ta Paragraph 5.5, and the criteria for acceptance/
rejection of their results shall be determined by the Independent Engineer in
accordance with the Quality Control Manuals. The tests shall be undertaken on a
random sample basis and shall be in additiprabhd independent of, the tests that
may be carried out by the Concessionaire for its own quality assurance in
accordance with Good Industry Practice.
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5.11

5.12

5.13

5.14

5.15

Draft Concession Agreement

In the event that the Concessionaire carries out any remedial works for removal or
rectification ofany defects or deficiencies, the Independent Engineer shall require
the Concessionaire to carry out, or cause to be carried out, tests to determine that
such remedial works have brought the Construction Works into conformity with the
Specifications and Staards, and the provisions of this Paragraph 5 shall apply to
such tests.

In the event that the Concessionaire fails to achieve any of the Project Milestones,
the Independent Engineer shall undertake a review of the progress of construction
and identiy potential delays, if any. If the Independent Engineer shall determine
that completion of the Port is not feasible within the time specified in the
Agreement, it shall require the Concessionaire to indicate within 15 (fifteen) days
the steps proposed te lhaken to expedite progress, and the period within which
COD shall be achieved. Upon receipt of a report from the Concessionaire, the
Independent Engineer shall review the same and send its commenta tithibrity

and the Concessionaire forthwith.

If at any time during the Construction Period, the Independent Engineer determines
that the Concessionaire has not made adequate arrangements for the safety of
workers and Users in the zone of construction or that any work is being carried out
in a mannethat threatens the safety of the workers and the Users, it shall make a
recommendation to thAuthority forthwith, identifying the whole or part of the
Construction Works that should be suspended for ensuring safety in respect thereof.

In the event tht the Concessionaire carries out any remedial measures to secure the
safety of suspended works and Users, it may, by notice in writing, require the
Independent Engineer to inspect such works, and within 3 (three) days of receiving
such notice, the Indepéant Engineer shall inspect the suspended works and make
a report to thé\uthority forthwith, recommending whether or not such suspension
may be revoked by thuthority.

If suspension of Construction Works is for reasons not attributable to the
Concessionaire, the Independent Engineer shall determine the extension of dates set
forth in the Project Completion Schedule, to which the Concessionaire is
reasonably entitled, and shall notify tAethority and the Concessionaire of the
same.

The Indepedent Engineer shall carry out, or cause to be carried out, all the Tests
specified in Schedule and issue a Completion Certificate or Provisional
Certificate, as the case may be. For carrying out its functions under this Paragraph
5.13 and all matters irental thereto, the Independent Engineer shall act under and
in accordance with the provisions of Article 14 and Scheblule

Upon reference from th&uthority, the Independent Engineer shall make a fair and
reasonable assessment of the costs of girayinformation, works and services as

set forth in Article 16 and certify the reasonableness of such costs for payment by
the Authority to the Concessionaire.

The Independent Engineer shall aid and advise the Concessionaire in preparing the
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6.9
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Maintenance Manual.

Operation Period

In respect of the Drawings, Documents and Safety Report received by the
Independent Engineer for its review and comments during the Operation Period, the
provisions of Paragraph 4 shall apptytatis mutandis

The Ihdependent Engineer shall review the annual Maintenance Programme
furnished by the Concessionaire and send its comments thereon Aattioeity

and the Concessionaire within 15 (fifteen) days of receipt of the Maintenance
Programme.

The Independent Emeer shall review the monthly status report furnished by the
Concessionaire and send its comments thereon to Atitbority and the
Concessionaire within 7 (seven) days of receipt of such report.

The Independent Engineer shall inspect the Port orery evonth, preferably after
receipt of the monthly status report from the Concessionaire, but beforethe 20
(twentieth) day of each month in any case, and make out an O&M Inspection
Report setting forth an overview of the status, quality and safety M @& uding

its conformity with the Maintenance Requirements and Safety Requirements. In a
separate section of the O&M Inspection Report, the Independent Engineer shall
describe in reasonable detail the lapses, defects or deficiencies observed by it in
O&M of the Port. The Independent Engineer shall send a copy of its O&M
Inspection Report to th&uthority and the Concessionaire within 7 (seven) days of
the inspection.

The Independent Engineer may inspect the Port more than once in a month, if any
lapses, defects or deficiencies require such inspections.

The Independent Engineer shall in its O&M Inspection Report specify the tests, if
any, that the Concessionaire shall carry out, or cause to be carried out, for the
purpose of determining that the Pas in conformity with the Maintenance
Requirements. It shall monitor and review the results of such tests and the remedial
measures, if any, taken by the Concessionaire in this behalf.

In respect of any defect or deficiency referred to in Paragraypts8heduleK, the
Independent Engineer shall, in conformity with Good Industry Practice, specify the
permissible limit of deviation or deterioration with reference to the Specifications
and Standards and shall also specify the time limit for repairctfication of any
deviation or deterioration beyond the permissible limit.

The Independent Engineer shall determine if any delay has occurred in completion
of repair or remedial works in accordance with the Agreement, and shall also
determine the Danggs, if any, payable by the Concessionaire toAiltbority for

such delay.

The Independent Engineer shall examine the request of the Concessionaire for
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