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THIS AGREEMENT, dated [l] is made
BETWEEN:
(1)

THE GOVERNOR OF THE STATE OF KERALA, represented by the Secretary to the
Department of Ports, Government of Kerala, Government Secretariat, Thiruvananthapuram-695 001,
Kerala, India (the Authority);

(2)

[l], a private limited company, incorporated under the Companies Act 1956, whose registered office
is at [l], India (the Concessionaire).

BACKGROUND:
(A)

The Authority wishes to implement a green-field international deep-water multi-cargo seaport at
Vizhinjam, Thiruvananthapuram District, Kerala on a public private partnership basis.

(B)

On 25 November, 2010 the Authority, through Vizhinjam Seaport International Limited (VISL), a
Government of Kerala undertaking and the nodal agency appointed by the Authority, commenced an
international competitive bidding process by issuing the Request for Qualifications (the RFQ),
thereby inviting interested parties to submit their qualification proposals to VISL.

(C)

In response to the RFQ, VISL received qualification proposals from various bidders, including a
qualification proposal dated 10 January, 2011 submitted by a consortium consisting of [l] and led
by [l] (collectively, the Consortium and individually the Consortium Members).

(D)

After receiving the qualification proposals, VISL issued the Request for Proposals (the RFP) to the
qualified bidders, including the Consortium, on 18 February, 2011.

(E)

In response to the RFP, VISL received technical and financial proposals from various qualified
bidders, including from the Consortium.

(F)

After evaluating all of the technical and financial proposals of the qualified bidders, due completion
of the bid process and after obtaining the necessary security clearance from the Government of India
for the Consortium, the Consortium was appointed as the preferred bidder and the Authority
accepted the Consortium's proposal dated [17 May, 2011]. The Authority issued a Letter of Award
to the Consortium and requested the Consortium to incorporate a special purpose vehicle to act as
the Concessionaire.

(G)

The Consortium Members have accordingly incorporated the Concessionaire as the special purpose
vehicle to implement the Project.

(H)

The Authority now wishes to grant to the Concessionaire the right to:
(i)

design, finance, build, equip, operate and maintain the Superstructure required for Phase 1;

(ii)

design, finance, equip, operate and maintain the Port Crafts required for the Port;

(iii)

operate, maintain and manage the Terminal;

(iv)

provide Services to the Users of the Terminal and the Port;

(v)

provide Marine Services to the Users of the Port on behalf of the Authority; and
1
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in accordance with the terms of this Agreement (collectively the Project), and the Concessionaire
wishes to exercise these rights to implement the Project.
(I)

This Agreement sets out the terms agreed between the Authority and the Concessionaire for the
implementation of the Project.

IT IS NOW AGREED as follows:
1.

DEFINITIONS AND INTERPRETATION

1.1

Definitions
Acceptable Insurers means reputable and creditworthy insurers active in the Indian insurance or
reinsurance markets.
Actual Project Cost means the actual capital cost incurred by the Concessionaire in respect of the
Project as certified by the Statutory Auditor and if the same exceeds the total project costs set out in
the Financial Model, such amount certified by the Statutory Auditor may be increased by the amount
approved in writing by the Authority.
Affected Party has the meaning given to it in Clause 24.1(a).
Affiliate means in relation to any person, any other person that directly or indirectly Controls or is
Controlled by such person.
Agreement means this Concession Agreement, together with its Schedules.
Applicable S&E Laws means all applicable Laws of the Republic of India, including without
limitation, all Environmental Consents, setting standards concerning environmental, social, labour,
health and safety or security risks or imposing liability for the breach thereof.
Authority Conditions Precedent means the conditions precedent set out at Schedule 1Part 1 of
Schedule 1 (Conditions Precedent) that must be fulfilled by the Authority.
Authority Default Termination Price means an amount calculated in accordance with Part 1 of
Schedule 9 (Termination Payments).
Authority Event of Default has the meaning given to it in Clause 25.1.
Authority Related Persons means VISL and any Related Persons of the Authority.
Authority Remedy Plan has the meaning given to it in Clause 25.2(b).
Authority Termination Notice has the meaning given to it in Clause 26.2(a).
Best Phase 2 Tender Price has the meaning given to it in Clause 2.2(g).
Bid Security means the bank guarantee for an amount of [INR fifteen crores (INR
15,00,00,000)]/[INR thirty crores (INR 30,00,00,000)] submitted by the Consortium to the Authority
in accordance with Clause 2.26 of the RFP.
Bonds means the Construction Performance Bond and the Operational Performance Bond and the
term Bond shall be construed accordingly.
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Book Value means the aggregate written down value on the date of issue of the termination notice in
the audited accounts of the Concessionaire of the tangible assets (including capital works in
progress) forming part of, fixed or attached to the ground, created, installed or provided by the
Concessionaire and the Moveable Assets comprised in the Works, Services, Marine Services and
operation and maintenance of the Terminal and the Port Crafts, which in the reasonable judgement
of the Independent Engineer are capable of being used by the Authority, determined in accordance
with Indian Accounting Standards and using depreciation rates set forth in the Companies Act 1956,
as are applicable from time to time.
Change in Costs means in respect of any Compensation Event, Political Event, Indirect Political
Event or Variation, the effect of that Compensation Event, Political Event, Indirect Political Event or
Variation (whether of a one-off or recurring nature, and whether positive or negative) upon the actual
or anticipated costs, losses or liabilities of the Concessionaire (without double counting), including,
as relevant, the following:
(a)

the reasonable costs of complying with the requirements of Clauses 13.7 and 23, including
the reasonable costs of preparation of design and estimates;

(b)

the costs of continued employment of, or making redundant, staff who are no longer
required;

(c)

the costs of employing additional staff;

(d)

reasonable professional fees;

(e)

the costs incurred by the Concessionaire as a result of financing any Relevant Event (and the
consequences thereof) including commitment fees and capital costs interest and hedging
costs, lost interest on any of the Concessionaire's own capital employed and any finance
required pending receipt of a lump sum payment;

(f)

the effects of costs on implementation of any insurance reinstatement in accordance with this
Agreement, including any adverse effect on the insurance proceeds payable to the
Concessionaire (whether arising from physical damage insurance or business interruption
insurance (or their equivalent)) in respect of that insurance reinstatement and any extension
of the period of implementation of the insurance reinstatement;

(g)

operating costs, or life cycle, maintenance or replacement costs;

(h)

capital expenditure;

(i)

any deductible or increase in the level of deductible, or any increase in premium under or in
respect of any insurance policy; and

(j)

direct losses, including reasonable legal expenses on an indemnity basis.

Change in Ownership means:
(a)

any sale, transfer or disposal of any legal, beneficial or equitable interest in any or all of the
Equity of the Concessionaire (including the control over the exercise of voting rights
conferred on the Equity, control over the right to appoint or remove directors or the rights to
dividends); and/or
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(b)

any other arrangements that have or may have or which result in the same effect as
paragraph (a),

in each case in breach of the restrictions set out at Clauses 6.1(a) and 6.1(f).
Change in Project Costs means in respect of any Compensation Event, Political Event, Indirect
Political Event or Variation the aggregate of any Change in Costs and/or (without double counting)
Change in Revenue (as relevant).
Change in Revenue means in respect of any Compensation Event, Political Event, Indirect Political
Event or Variation, the effect of that Compensation Event, Political Event, Indirect Political Event or
Variation (whether of a one-off or recurring nature, and whether positive or negative) upon the actual
or anticipated income of the Concessionaire from the Tariff.
CI EPC Contract has the meaning given to it in Clause 10.1(a).
CI EPC Contractor means the person(s) appointed to design, build and complete the Civil
Infrastructure in accordance with the CI EPC Contract.
CI EPC Works has the meaning given to it in Clause 10.3(a).
Civil Infrastructure means the breakwater, the dredging and reclamation of land, the shore
protection, the navigation channel and approaches to the Port, the quay walls, the quay furniture and
the dredging works, all as more particularly described in Part 1 of Schedule 2 (Infrastructure).
Claims means any and all claims, suits, penalties or legal proceedings of any nature brought against
either Party from third parties arising out of, or in connection with, this Agreement.
Commercial Operation Date has the meaning given to it in Clause 13.9(c).
Compensation Event means each of the following:
(a)

any material breach by the Authority of its obligations under this Agreement that results in a
Change in Project Costs;

(b)

the discovery of fossils, antiquities and other objects having artistic, historic or monetary
value and human remains pursuant to Clause 13.4;

(c)

the deployment of security personnel pursuant to Clause 16.3; and

(d)

any delay or disruption to the Works or Services or Marine Services caused by the works of
other contractors employed by the Authority, any other Government Authorities or Utility
providers that is not attributable to a Force Majeure Event.

Completion Certificate means the certificate issued by the Independent Engineer in accordance
with Clause 13.9, stating that the Superstructure and the Port Crafts meet the Authority's
Requirements at Part 1 of Schedule 12 and that the Superstructure and the Port Crafts are ready for
commencement of the Services and the Marine Services.
Concessionaire Conditions Precedent means the conditions precedent set out at Part 2 of Schedule
1 (Conditions Precedent) that must be fulfilled by the Concessionaire.
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Concessionaire Default Termination Price means an amount calculated in accordance with Part 2
of Schedule 9 (Termination Payments).
Concessionaire Event of Default has the meaning given to it in Clause 26.1.
Concessionaire Insurances means the Insurance Cover to be obtained and maintained by the
Concessionaire in accordance with the Financing Documents, Laws and Good Industry Practice.
Concessionaire Remedy Plan has the meaning given to it in Clause 26.2.
Concessionaire Termination Notice has the meaning given to it in Clause 25.2(a).
Concessionaire Variation Notice has the meaning given to it in Schedule 8 (Variations).
Conditions Precedent means the Authority Conditions Precedent and the Concessionaire
Conditions Precedent.
Conduits means all sewers, drains, pipes, gullies, ducts, utility supply mains, watercourses,
channels, subways, wires, cables, conduits, flues, lines and other conducting media of whatsoever
nature used in relation to the Terminal.
Consents means all consents, permissions, clearances, authorisations, licenses, permits, rulings,
exemptions, approvals, filings, orders or registrations of any nature which are from time to time
required in order to carry out the Project whether in the name of the Authority or the Concessionaire,
including those set out in Schedule 7 (Consents) and any Environmental Consents.
Conservator means the conservator appointed in respect of the Port under the Indian Ports Act,
1908.
Consortium has the meaning given to it in Recital (C).
Consortium Members has the meaning given to it in Recital (C).
Construction Performance Bond has the meaning given to it in Clause 9.1.
Construction Period means the period commencing on the Handover Trigger Date and ending on
the Commercial Operation Date.
Control shall mean:
(a)

the possession (whether directly or indirectly) of the power to exercise 50% or more of the
voting rights attached to the issued and paid up equity share capital of such person;

(b)

ownership (whether directly or indirectly) of 50% or more of the equity interests in such
person; or

(c)

direct or indirect control over the management of affairs of such person.

Co-ordination Agreement means the agreement to be entered into by the Authority, the
Concessionaire and the CI EPC Contractor, the agreed form of which is set out in Schedule 17 (Form
of Co-ordination Agreement).
CP Date has the meaning given to it in Clause 3.4(c).
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Debt Due means the aggregate of the following sums representing the amounts advanced by the
Lenders towards Actual Project Cost, expressed in INR, as may be outstanding and payable to the
Lenders under the Financing Documents on the Termination Date:
(a)

(b)

the principal amount of the debt including any subordinated debt provided by the Lenders
under the Financing Documents for financing the Project (the Principal) but excluding:
(i)

working capital loans;

(ii)

any part of the Principal that had fallen due for repayment one (1) year prior to the
Termination Date, if the Termination Date is the Expiry Date or any part of the
Principal that had fallen due after the termination notice, if the Termination Date is
related to termination prior to the Expiry Date; and

(iii)

any debt that has been rescheduled or refinanced, unless such repayment had been
rescheduled or refinanced with the prior consent of the Authority; and

all accrued interest, financing fees and charges payable on or in respect of the debt referred
to in paragraph (a) up to the Termination Date but excluding:
(i)

any interest, fees or charges that had fallen due one (1) year prior to the Termination
Date; and

(ii)

penal interest or charges, payable under the Financing Documents to any Lender.

Design Data means all drawings, reports, documents, plans, software, formulae, calculations and
other data relating to the design, construction, testing or operation of the Superstructure, the
Terminal and the Port Crafts that is used by or on behalf of the Concessionaire in connection with
the Works, the Services, the Marine Services and any other obligations of the Concessionaire in
accordance with this Agreement.
Direct Agreement means the agreement to be entered into by the Concessionaire, the Authority and
the Lenders in accordance with Clause 12.3(a).
Dispute Resolution Procedure means the procedure set out at Clause 36 for the resolution of
disputes arising under this Agreement.
Effective Date means the date of fulfilment or waiver of all the Authority Conditions Precedent and
the Concessionaire Conditions Precedent, in accordance with Clause 3.4.
Encumbrance means any mortgage, pledge, lien, encumbrance, security interest, right of set-off,
hypothecation, assignment by way of security, retention of title or ownership or other charge or
encumbrance and any other agreement or arrangement having substantially the same economic
effect.
Environmental Consents means the following environmental consents required for the design,
build, construction, installation and completion of the Civil Infrastructure, the Marine Infrastructure,
the Port Crafts and the Superstructure required for Phase 1:
(a)

CRZ clearance (including clearance for the dredging and reclamation of land and the use of
borrowed material);
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(b)

environmental clearance from the Ministry of Environment & Forests, Government of India
granted based on the S&EA submitted by the Authority; and

(c)

consent to establish from the Kerala Pollution Control Board.

Equal Access has the meaning given to it in Clause 14.514.5(d).
Equity means the total capital of the Concessionaire that will be raised from the Shareholders by
issuance of equity shares or compulsorily convertible instruments and includes indebtedness for
money borrowed by the Concessionaire from a Shareholder or any Affiliate of a Shareholder which
by its terms is subordinated to any indebtedness incurred by the Concessionaire under any Financing
Document.
Escrow Account has the meaning given to it in Clause 12.4(a).
Escrow Agreement has the meaning given to it in Clause 12.4(b).
Estimate has the meaning given in paragraph 3(b) of Part 1 of Schedule 8 (Variations).
Estimated Project Cost means the capital cost of the Project, including pre-operating expenses and
contingencies, that has been estimated by the Authority (based on 2010 rates), which sum is INR
970,00,00,000 (INR 970 crores).
Expiry Date means 24:00 hours on the last day of the Term.
External Infrastructure means the road and rail connectivity, power and water connections
including sewerage to the boundary of the Terminal, customs facilities, truck terminal and rail
container yard, all as more particularly described in Part 2 of Schedule 2 (Infrastructure).
Financial Close means the fulfilment (or waiver) of any conditions precedent to the initial
availability of funds under the Financing Documents required for the Concessionaire to proceed with
the Project.
Financial Model means the financial model and any revisions or amendments thereto that are
approved by the Lenders and submitted by the Concessionaire to the Authority in accordance with
Clause 12.2(b), and that will be incorporated into Schedule 10 (Financial Model) when submitted.
Financing Documents means all or any agreements, documents or instruments, including hedging
and security agreements, entered into by the Concessionaire with a Lender (or agent or trustee on
behalf of any Lender) pursuant to which finance is made available to the Concessionaire for the
purposes of the Project.
Force Majeure Event means, in relation to a Party, the occurrence of a Natural Event, Indirect
Political Event or Political Event that:
(a)

affects the performance of such Party;

(b)

is beyond such Party's reasonable control;

(c)

such Party could not have overcome the effects of the occurrence of the Force Majeure
Event, by the exercise of due diligence in accordance with Good Industry Practice; and

(d)

has a material and adverse effect on such Party.
7
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Force Majeure Termination Price means an amount calculated in accordance with Part 3
of Schedule 9 (Termination Payments).
Good Industry Practice means using standards, practices, methods and procedures, conforming to
the Law and exercising that degree of skill and care, diligence, prudence and foresight which would
reasonably and ordinarily be expected from a skilled and experienced person engaged in a similar
type of undertaking under the same or similar circumstances.
Government Authorities means the Government of India, the Government of Kerala or any other
ministry, government department, commission, board, body, bureau, agency, authority,
instrumentality, inspectorate, statutory corporation or body corporate over which the Government of
India or the Government of Kerala exercises control, any local government in India and its agencies,
any utility providers in India and any court or other judicial or administrative body or official having
jurisdiction over the Concessionaire, the Site, the Terminal, the Leased Area, the Project or any
portion thereof.
[Grant means the payments to be made by the Authority to the Concessionaire, calculated in
accordance with Schedule 11 (Payment).] [Note: This definition may be deleted if the Selected
Bidder does not require a Grant from the Authority in accordance with the RFP.]
Hand-back Requirements means the condition in which the Terminal, the Superstructure, the
Leased Area, the Port Crafts and other assets created at the Terminal must be handed back to the
Authority on the Expiry Date; such condition shall be, in relation to:
(a)

the quay wall and the Leased Area, a condition that is no worse than its condition as on the
Handover Date (subject to normal wear and tear);

(b)

the immovable property created or installed at the Terminal, a condition that:

(c)

(i)

will permit the Authority or its nominee to continue providing the Services for
which the Terminal was originally designed and for a period of at least two (2) years
after the Expiry Date; and

(ii)

will result in such immovable property having a remaining economic life that is
reasonably expected of such assets, assuming that such assets have been kept in a
good state of repair and conditions during their use by the Concessionaire; and

the Moveable Assets, a condition that:
(i)

is no worse than their condition as on the date that the Moveable Assets were
brought into the Terminal (subject to normal wear and tear);

(ii)

will permit the Authority or its nominee to continue using the Moveable Assets for
the purpose for which they were originally designed and for a period of at least two
(2) years after the Expiry Date; and

(iii)

will result in the Moveable Assets having a remaining economic life that is
reasonably expected of the Moveable Assets, assuming that the Moveable Assets
have been kept in a good state of repair and conditions during their use by the
Concessionaire.

Handover Date has the meaning given in Clause 10.3(b).
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Handover Trigger Date has the meaning given in Clause 10.3(a).
IFC means the International Finance Corporation that has been appointed as the lead advisor by the
Authority in relation to the Project.
IFC Performance Standards means the IFC's Performance Standards on Social & Environmental
Sustainability,
dated
April
30,
2006,
copies
of
which
are
available
at
http://www.ifc.org/ifcext/enviro.nsf/Content/EnvSocStandards.
Indemnified Party has the meaning given to it in Clause 30.4.
Indemnifying Party has the meaning given to it in Clause 30.4.
Independent Engineer means the consulting engineering firm appointed by the Authority to act as
independent engineer to the Project in accordance with the Terms of Reference.
Indian Accounting Standards means the accounting standards for India issued by the Institute of
Chartered Accountants of India.
Indian Ports Act means the Indian Ports Act, 1908.
Indirect Loss means loss of profits, loss of use, loss of production, loss of business, loss of business
opportunity or any claim for consequential loss or indirect loss of any nature.
Indirect Political Event means any of the following events occurring after the date of this
Agreement:
(a)

hostilities (whether or not war is declared), invasion, armed conflict, acts of foreign enemies,
civil war, revolution, rebellion, insurrection, military or usurped power, riot, civil
commotion, terrorism or politically motivated sabotage;

(b)

nuclear, chemical or biological contamination or ionising radiation;

(c)

any boycott, sanction, blockade or embargo;

(d)

any strike or other industrial action that interrupts supplies and the Services or the Marine
Services for a continuous period of twenty four (24) hours and an aggregate period
exceeding seven (7) days in a year, provided such strike or industrial action is not restricted
to the Concessionaire, the Authority or the Project or the result of the acts or omissions of
the Concessionaire's Subcontractors or suppliers; or

(e)

any failure or delay by a Subcontractor caused by any of the foregoing events and which
does not result in any offsetting compensation being paid to the Concessionaire.

Infrastructure means the Civil Infrastructure, the External Infrastructure and the Marine
Infrastructure.
INR means Indian rupees.
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Insurance Cover means:
(a)

any aspect of the insurances which the Concessionaire is obliged to take out and maintain in
accordance with this Agreement, including:
(i)

the types of asset to be insured;

(ii)

the types of liability to be insured against;

(iii)

the extent of the risks to be insured against;

(iv)

the maximum deductibles; and

(v)

the amounts to be insured;

and
(b)

any reinsurance of any insurance referred to in paragraph (a) above.

ISPS Code means the International Ship and Port Facility Security Code 2002, as amended from
time to time.
Latest Start Date has the meaning given to it in Clause 10.3(d).
Laws means:
(a)

all national, regional and local laws, Consents, legislation, regulation, constitution,
judgments, decrees, injunctions, writs and orders of any court of record, ordinances, treaties,
conventions, international customary law or other requirement of any Government Authority
and having the force of law in India; and

(b)

the Port By-Laws,

as the same may be amended, modified, or consolidated from time to time.
Lead Member means [insert name of relevant entity].
Lease Agreement means the agreement for the lease of the Leased Area in the form set out in
Schedule 4 (Form of LEASE Agreement).
Leased Area means the land (and other real property) leased to the Concessionaire pursuant to the
Lease Agreement and as more fully described therein, including the reclaimed land on which the
Superstructure is to be constructed.
Lender means any Indian or foreign financial institution, corporation, company, bank, agency or
other person providing finance to the Concessionaire, pursuant to the Financing Documents, and
shall include its successors and assigns. However, a Lender will not include a Shareholder, to the
extent that the Concessionaire borrows any money from such Shareholder that is by its terms
subordinated to any other indebtedness of the Concessionaire.
Letter of Award means the letter dated [l] from the Authority to the Consortium awarding the right
to implement the Project to the Concessionaire.
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Lock-in Period means in respect of:
(a)

all Consortium Members, a period commencing on the date of this Agreement and ending on
the second anniversary of the Commercial Operation Date; and

(b)

the Technical Member that meets the Threshold O&M Experience, an additional period of
three (3) years commencing on the second anniversary of the Commercial Operation Date.

Longstop Date means the date that is three hundred and sixty five (365) days after the Scheduled
Commercial Operation Date, as may be amended in accordance with this Agreement.
Lowest Tender Price has the meaning given to it in Clause 10.1(d).
Marine Services means the services set out in Part 1 of Schedule 6 (Service Specification) that are
to be provided by the Concessionaire on behalf of the Authority during the Term.
Marine Infrastructure means the infrastructure required at the Port for maintaining nautical and
navigational safety and for the provision of Marine Services, as more particularly described in Part 3
of Schedule 2 (Infrastructure), but does not include the Port Crafts.
Moody's means Moody's Investors Service, Inc.
Moveable Assets means all assets, materials, systems, machinery, apparatus, equipment and any
other moveable assets of any nature and of every description, whether tangible or intangible, and
includes intellectual property and those assets that are temporarily attached to the earth for their
beneficial use in relation to the operation of the Terminal and the Port Crafts and provision of the
Services and the Marine Services, including without limitation, gantry cranes, spreaders, tractors,
trailers, all other terminal equipment, maintenance equipment and spare parts.
Natural Event means any of the following events occurring after the date of this Agreement:
(a)

Act of God, storm, tempest, flood, tsunami, extremely adverse weather conditions, bursting
or overflowing of water tanks, apparatus or pipes;

(b)

any plague or epidemic;

(c)

fire, explosion, lightning, to the extent that it originates from a source external to the Site;

(d)

earthquakes, subsidence, heave, landslide, cyclone or volcanic eruption; or

(e)

any failure or delay of a Subcontractor, but only to the extent caused by any of the foregoing
events and which does not result in any offsetting compensation being paid to the
Concessionaire by the Subcontractor.

Notice of Non Completion has the meaning given to it in Clause 13.9(e).
O&M Agreement has the meaning given to it in Clause 5.1(e).
Operational Performance Bond has the meaning given to it in Clause 9.2(a).
Original Transfer has the meaning given to it in Clause 6.1(d).
Outstanding Work has the meaning given to it in Clause 28.6(b).
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Partial Commercial Operation Date has the meaning given to it in Clause 13.11(c).
Parties means the Authority and the Concessionaire.
Performance Standards means those standards set out in Part 3 of Schedule 6 (Service
Specifications) for the provision of the Services and those standards set out in Part 1 of Schedule 6
(Service Specifications) for the provision of the Marine Services.
Phase 1 means the first phase of development of the Port more particularly described in the Port
Concept Plan.
Phase 2 means the second phase of development of the Port more particularly described in the Port
Concept Plan.
Phase 2 Contract has the meaning given to it in Clause 2.2(c).
Phase 2 Exclusivity Period means the period commencing on the Handover Date and expiring on
the earlier to occur of:
(a)

the tenth (10th ) anniversary of the Handover Date; or

(b)

the last day of a continuous two (2) year period during which the annual volume of cargo
handled at the Terminal on an annual basis equals the Terminal Capacity,

provided that, if as on the tenth (10th) anniversary of the Handover Date, the volume of cargo
handled at the Terminal on an annual basis is less than seventy percent (70%) of the Terminal
Capacity, then the Phase 2 Exclusivity Period shall be extended until the date on which the Terminal
has handled an annual volume of cargo that is equal to or more than seventy per cent (70%) of the
Terminal Capacity for a period of two (2) consecutive years.
Phase 2 Proposal has the meaning given to it in Clause 2.2(d).
Pilot has the meaning given to it in the Indian Ports Act.
Political Event means any of the following events occurring after the date of this Agreement and
that is attributable to a Government Authority:
(a)

any Consent being withheld, withdrawn, cancelled, revoked or suspended or not being
renewed at any time, for any reason that is not attributable to the Concessionaire's failure to
comply with the terms of such Consent or with Law;

(b)

any Relevant Change in Law which renders the performance of the Parties obligations under
this Agreement impossible or unlawful; or

(c)

any failure or delay by a Subcontractor that is caused by any of the foregoing events and that
does not result in any offsetting compensation being paid to the Concessionaire.

Port means the green-field port to be developed at Vizhinjam in the Thiruvananthapuram District,
Kerala that has the following notified port limits under Section 5 of the Indian Ports Act:
NORTH:

A straight line running West-East through positions LAT 8° 24' N and LONG 76°
57.5' E to a position LAT 8° 24' N and LONG 77° 03' E.
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SOUTH:

A straight line running West-East through positions LAT 8° 20' N and LONG 76°
57.5' E to a position LAT 8° 20' N and LONG 77° 03' E.

WEST:

A straight line running West-East through positions LAT 8° 24' N and LONG 76°
57.5' E to a position LAT 8° 20' N and LONG 76° 57.5' E.

EAST:

A straight line running West-East through positions LAT 8° 24' N and LONG 77°
03' E to a position LAT 8° 20' N and LONG 77° 03' E.

Port Access Road means four-lane road connecting the Site to NH-47, a national highway that is
under the control of the National Highways Authority of India.
Port By-Laws means the by-laws to be issued by the Authority pursuant to Section 6 of the Indian
Ports Act.
Port Concept Plan means the document set out in Schedule 14 (Port Concept Plan).
Port Crafts means the port crafts such as tugs, launches and barges that are required for maintaining
nautical and navigational safety within the limits of the Port, as more particularly described in Part 3
of Schedule 2 (Service Specifications).
Port Dues shall mean the amounts payable by the vessels entering the Port pursuant to Section 33 of
the Indian Ports Act and that are to be set and notified in accordance with Clause17.4(a).
Port Master Plan means the detailed master plan for the development of the Port in Phases that will
be prepared by the Authority or its advisors in accordance with Clause 2.4.
Port Maritime Area means the maritime boundaries of the area controlled by the Authority as
described in Part 2 of Schedule 3 (Details of the Site).
[Premium means the payments to be made by the Concessionaire to the Authority, determined in
accordance with Schedule 11 (Payment).] [Note: This definition may be deleted if the Selected
Bidder does not offer a Premium to the Authority in accordance with the RFP.]
Prescribed Rate means three per cent (3%) above SBAR.
Prohibited Act means in relation to the Project and the Civil Infrastructure:
(a)

(b)

offering, giving or agreeing to give to any servant of the Authority or any other Government
Authority any gift or consideration of any kind as an inducement or reward:
(i)

for doing or not doing (or for having done or not having done) any act in relation to
the obtaining or performance of this Agreement or any other contract with the
Authority or any other Government Authority; or

(ii)

for showing or not showing favour or disfavour to any person in relation to this
Agreement or any other contract with the Authority or any other Government
Authority;

entering into this Agreement or any other contract with the Authority or any other
Government Authority in connection with which commission has been paid or has been
agreed to be paid by the Concessionaire or on its behalf, or to its knowledge, unless before
the relevant contract is entered into particulars of any such commission and of the terms and
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conditions of any such contract for the payment thereof have been disclosed in writing to the
Authority;
(c)

(d)

committing any offence:
(i)

under the Prevention of Corruption Act 1988;

(ii)

under Law creating offences in respect of fraudulent acts; or

(iii)

at common law in respect of fraudulent acts in relation to this Agreement or any
other contract with the Authority or any other Government Authority; or

defrauding or attempting to defraud or conspiring to defraud the Authority or any other
Government Authority.

Programme means the timetable for progress of the Works prepared by the Concessionaire.
Project has the meaning given to it in Recital (H).
Project Development Fee has the meaning given to it in Clause 9.3(a).
Project Documents means this Agreement, the Direct Agreement, the Lease Agreement, the CI
EPC Contract (if it has been awarded to the Prospective Tenderer or a consortium of which it is a
part), the Co-ordination Agreement (if the CI EPC Contract has been awarded to the Prospective
Tenderer or a consortium of which it is a part) and any other agreements entered into by the
Concessionaire and/or the Prospective Tenderer on the one hand and the Authority on the other.
Prospective Tenderer has the meaning given to it in Clause 10.1(b).
Regulatory Change in Law means a change occurring after the date of this Agreement that results
in:
(a)

a Law being passed in relation to the establishment, constitution and functioning of the
Kerala Maritime Board; or

(b)

any new Law or amendment to the Indian Ports Act or the Major Port Trusts Act, 1963
being passed in relation to the regulation, control or direction of the Concessionaire's
activities or which affects the Concessionaire in respect of the performance of its obligations
and/or the exercise of its rights under this Agreement (including, without limitation, the
Concessionaire's rights to structure the Tariff and to make proposals regarding the Vessel
Related Charges),

to the extent that such Regulatory Change in Law has a material adverse effect on the rights and
obligations of the Concessionaire under this Agreement. Provided however that the expression
Regulatory Change in Law shall not be construed as including or extending to a judgment of a court
or tribunal which is obtained by way of enforcement of the terms of this Agreement pursuant to a
breach by the Concessionaire and the Concessionaire shall not be entitled to invoke the provisions of
Clause 22.2 in order to obtain any redress or compensation for any such judgment that may be
awarded against it.
Related Persons means, in relation to a Party, its Affiliates, contractors or subcontractors and their
respective directors and other officers, employees, representatives and agents, and any invitee into
the Leased Area, Terminal or Site of any of the foregoing.
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Relevant Change in Law means a change occurring after the date of this Agreement in:
(a)

any Law applicable to the Concessionaire or the Project, including the enactment of a new
Law, the modification, repeal or re-enactment (other than a re-enactment which merely
consolidates or codifies existing applicable Laws) of any existing Law applicable to the
Concessionaire or the Project; or

(b)

the commencement of any Law applicable to the Concessionaire or the Project which had
not at the date of this Agreement yet entered into effect, except to the extent that such
applicable Law was enacted prior to the date of this Agreement and such Law takes effect on
that commencement date without material amendment; or

(c)

the manner in which any such Law is applied, enforced or interpreted by the Government
Authorities,

which increases the Concessionaire's costs, reduces the Concessionaire's revenue or affects the
Concessionaire's ability to perform its obligations under this Agreement, but does not include a
Regulatory Change in Law.
Relevant Event means:
(a)

a Compensation Event;

(b)

a Force Majeure Event; or

(c)

a Relevant Change in Law.

Required Action has the meaning given to it in Clause 16.5(c).
Required Standard has the meaning given to it in Clause 28.6(a)(i).
Return on Equity shall mean the discount rate that when applied to any payments received by the
Shareholders of the Concessionaire during the Term on account of any distribution of distributable
profits, interest, dividends, any proceeds distributed from the sale of assets, any cash and other
distributions by the Concessionaire including but not limited to distribution in connection with any
liquidation, winding up, buy back, dissolution, merger, consolidation, amalgamation or
reorganization, would result in the net present value of that stream of repayments and distributions,
to be zero. All such repayments and distributions shall be rupee denominated and calculated net of
all duties, costs, expenses, and taxes. It is clarified that for the purposes of this Agreement, the
returns earned by the Shareholders of the Concessionaire shall not include any indemnification
payments received by them from the Authority and/or the Concessionaire. For the purposes of this
Agreement, the Return on Equity shall be deemed to be:
(a)

16%, for the determination of the Authority Default Termination Price that is payable by the
Authority on termination for the Authority's convenience pursuant to Clause 25.3; and

(b)

12%, for the determination of the Authority Default Termination Price that is payable by the
Authority on termination due to a Political Event pursuant to Clause 24 or due to an
Authority Event of Default pursuant to Clause 25.2.

RFP has the meaning given to it in Recital (D).
RFQ has the meaning given to it in Recital (B).
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S&EA means the social and environmental impact assessment of the Project to be completed by the
Authority, including the environment management plan, the social management plan and the
resettlement and rehabilitation action plan that are to be developed based on the findings of the
social and environmental impact assessment conducted by the Authority, all in accordance with the
IFC Performance Standards.
S&P means Standard & Poor's Rating Services, a division of Mc-Graw Hill Companies, Inc.
SBAR means the rate of interest per annum displayed as the State Bank of India base rate on the
appropriate page of the Reuters information service screen, or if such display on such service screen
ceases to be available as displayed on the appropriate page by another display-based market
information vendor reasonably selected by the Parties, or if no such service is available as quoted by
the State Bank of India, in each case as determined on or about 12.00 noon on the relevant day and
rounded to two decimal places.
Scheduled Commercial Operation Date means the date that is eighteen (18) months after the
Handover Date, as such date may be adjusted in accordance with Clause 13.7.
Scheduled Handover Date has the meaning given to it in Clause 10.1(a).
Services means the services to be provided by the Concessionaire from the Commercial Operation
Date and as set out in Part 2 of Schedule 6 (Service Specifications), excluding the Marine Services.
Services Period means the period of time commencing on the earlier of: (i) the Partial Commercial
Operation Date (if relevant); or (ii) the Commercial Operation Date, and ending on the Termination
Date.
Shareholder means any person or entity holding shares or participating in the Equity of the
Concessionaire.
Similar Terminal has the meaning given to it in Clause 2.3(d).
Site means the site on which the Terminal is located (all as shown edged by a dashed line in Part 1 of
Schedule 3 (Details of the Site) and as more particularly described in the Lease Agreement), but does
not include any other part of the Port Maritime Area.
Snagging Items means minor deficiencies, defects or omissions which do not prevent the
Independent Engineer from issuing the Completion Certificate.
Snagging List has the meaning given in Clause 13.9(g)(i).
Snagging Programme has the meaning given in Clause 13.9(g)(i).
Statutory Auditor means a firm of chartered accountants appointed pursuant to Section 224 of the
Companies Act 1956, which are the statutory auditors of the Concessionaire.
Step-In Event has the meaning given in Clause 16.5(a).
Step-In Notice has the meaning given in Clause 16.5(b)(v).
Subcontract means any material contract entered into by the Concessionaire in order for it to
perform its obligations under this Agreement.
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Subcontractor means the Concessionaire's counterparty under any Subcontract.
Superstructure means all the infrastructure assets and equipment required for the operations and
maintenance of the Terminal including: the yard, back-up area, port buildings, storage infrastructure,
cargo handling equipment, IT and communication systems, roads and railway networks, utility
distribution systems, waste and sewage management facilities and fire fighting systems within the
Terminal, as more particularly described in Part 3 of Schedule 2 (Services Specifications) and
Schedule 2 (Works), but excluding the Civil Infrastructure, the External Infrastructure, the Marine
Infrastructure and the Port Crafts.
Tariff shall mean the tariff set, levied, collected and appropriated by the Concessionaire in relation
to any of the activities undertaken by it in accordance with this Agreement, including any lease rents
that may be charged by the Concessionaire in respect of any of the use of any part of the Leased
Area by any Users, but shall not include the Port Dues or the Vessel Related Charges.
Technical Member means [insert name of relevant entity] whose technical experience has been
relied on for qualification pursuant to the RFQ and the RFP.
Term means the period from the Handover Date until the date that is thirty (30) years from the
Handover Date, unless the Term is extended in accordance with Clause 3.2, in which case such thirty
(30) year period shall be extended accordingly.
Terminal means the quay wall with a length of 650 metres, back up area with a width of 400 metres
from the line of the quay wall and all of the Superstructure that is built at or installed in or at such
area, as more particularly described in Schedule 12 (Works).
Terminal Capacity means 822,000 TEUs of container cargo or a combination of 450,000 TEUs of
container cargo and 200,000 MT of multi-purpose cargo, which is the minimum volume of cargo
that the Terminal should be capable of handling in any one year after the Commercial Operation
Date.
Termination Date means the earlier to occur of the Expiry Date and the day on which this
Agreement terminates in accordance with its terms.
Terms of Reference means the terms of reference for the appointment of and the duties of the
Independent Engineer that are set out in Schedule 13 (Terms of Reference).
Third Party Claim has the meaning given to it in Clause 30.4.
Threshold O&M Experience means experience in operating and maintaining port terminals for a
continuous period of three (3) full financial years within the five (5) financial years preceding 10
January, 2011; provided that, the person claiming such operational experience meets at a minimum
each of the following criteria in the latest financial year for which it is claiming experience:
(a)

the person should have handled an aggregate annual throughput that is at least: 1.5 million
TEUs; or a combination of 900,000 TEUs and 300,000 MT of multi-purpose cargo; and

(b)

the Person should have handled an annual throughput at a single terminal that is at least:
500,000 TEUs; or 300,000 TEUs and 100,000 MT of multi-purpose cargo.
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Uninsurable means that any Concessionaire Insurance:
(a)

that is no longer available from Acceptable Insurers on reasonable commercial terms on the
date such Insurance Cover is required to be obtained or renewed; or

(b)

that, although obtained by the Concessionaire from Acceptable Insurers on the date it was
required to be obtained or renewed, is subsequently cancelled, suspended or varied by those
Acceptable Insurers and replacement Insurance Cover is not available from those or other
Acceptable Insurers on reasonable commercial terms,

and the term Uninsurability shall be construed accordingly.
User means any person using the Terminal or any part thereof.
Utilities means potable water, air, electricity, gas, storm drainage, foul drainage hydrants and fire
protection mains, radio, television, cable and/or satellite, telegraphic, data, telephone and
telecommunications services.
Variation means a variation to this Agreement proposed by either Party.
Vessel Related Charges means the amounts payable by the users of the Port for the provision of the
Marine Services, pursuant to Section 35 of the Indian Ports Act and that are to be set and notified in
accordance with Clause 17.4(b).
VISL means Vizhinjam International Seaport Limited, a company incorporated under the Indian
Companies Act, 1956 whose share capital is majority owned by the Government of Kerala and
whose registered office is situated at 3rd Floor, Trans Towers, Vazhuthacaud, Thiruvananthapuram695 014, Kerala, India.
Works means the works required to be completed by the Concessionaire, as further described at
Schedule 12 (Works).
WPI means the Indian Wholesale Price Index (all commodities), as published from time to time by
the Office of the Economic Advisor, Ministry of Commerce and Industry, Government of India on
http://eaindustry.nic.in/, or any successor Government Authority officially authorized to publish such
index. Failing such publication or in the event of a fundamental change to the WPI, such other index
as the Parties may agree, or such adjustments to the WPI as the Parties may agree (in each case with
the intention of putting the Parties in no better nor worse position than they would have been had the
WPI not ceased to be published or the relevant fundamental change not been made) or, in the event
that no such agreement is reached, as may be determined in accordance with the Dispute Resolution
Procedure.
1.2

Construction and Interpretation
Unless the context requires otherwise:
(a)

the singular includes the plural and visa versa;

(b)

references to agreements and documents include amendments and replacements of and
supplements to those agreements and documents;

(c)

references to laws include decrees and all other types of legislation (whether
supranational, federal or local and including directives, subordinate legislation, bylaws and
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all official orders) enacted or issued by any Government Authority (or any supranational
authority with relevant competence) and any building or health and safety codes of
practice so enacted or issued or which are customarily used in India, and all references to
laws are to the same as amended and in force from time to time;

1.3

(d)

references to persons include their successors, assignees and transferees;

(e)

references to an agreed form mean a form agreed in writing by the Parties;

(f)

references to consents include authorisations, permits and licences of any kind;

(g)

references to as indexed (or similar references) means that the figure in question is
indexed annually as from the date of this Agreement by reference to the increase or
decrease in the value of the WPI;

(h)

references to years are to Gregorian calendar years, months are to Gregorian calendar
months and to days are to Gregorian calendar days;

(i)

references to time, weekends and public holidays are to time, weekends and public
holidays in India;

(j)

references to Clauses and Schedules are to Clauses of and Schedules to this Agreement;

(k)

references to a person's representatives shall be to its officers, employees, legal or other
professional advisers, contractors, subcontractors, consultants, suppliers, agents, attorneys
and other representatives;

(l)

references to this Agreement shall include its Schedules;

(m)

the phrase best endeavours means taking all actions necessary to achieve the objectives of
the obligation to which the phrase relates, including the expenditure of funds in such
amounts as shall be reasonable at the time in the light of the financial condition and
resources of the Party bound by the obligation;

(n)

the phrase reasonable endeavours means taking such actions as may be reasonable at the
time, which may or may not include the expenditure of funds, taking into account the
importance of the objectives of the obligation to which the phrase relates and the damage
that may be suffered by the Party in whose favour the obligation runs relative to the
burdens imposed on the Party bound by the obligation in taking such actions; and

(o)

if there is any conflict inconsistency or ambiguity between Schedule 6 (Service
Specifications) or Schedule 12 (Works) and the main body of this Agreement, the main
body of this Agreement shall prevail.

Headings and Background
Headings and the Background are for convenience only and shall not affect the interpretation of this
Agreement.
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2.

CONCESSION RIGHTS

2.1

Phase 1
On and from the Effective Date and for the Term, the Authority grants to the Concessionaire the
exclusive right to:
(a)

design, engineer, finance and construct the Superstructure;

(b)

design, engineer, finance, procure, operate and maintain the Port Crafts, as needed for the
efficient operation of the Port;

(c)

operate, maintain and manage the Terminal;

(d)

provide the Services to the Users of the Terminal; and

(e)

provide the Marine Services to the users of the Port on behalf of the Authority,

in accordance with the provisions of this Agreement.
2.2

Phase 2
(a)

As at the date of this Agreement, the development of Phase 2 is envisaged to create
additional capacity of approximately 863,000 TEUs to handle the projected growth in
container traffic at the Port. Accordingly, it is planned to add a further quay wall having
length of 600 meter and reclaim land for a terminal area of approximately 24 hectares as
indicated in the Port Concept Plan set out at Schedule 14 (Port Concept Plan).

(b)

The detailed layout and site for Phase 2 will be set out in the Port Master Plan, prepared by
the Authority in accordance with Clause 2.4. The Authority may consider changing the
nature of cargo and the capacity to be handled at the Phase 2, if the Concessionaire
demonstrates to the reasonable satisfaction of the Authority (on the basis of its experience in
handling cargo at the Terminal and credible market assessments) that:
(i)

the handling of container and multi-purpose cargo at Phase 2 will not be viable; and

(ii)

the Concessionaire will make adequate arrangements in accordance with Good
Industry Practice to ensure that the development of Phase 2 to handle different cargo
will not result in a disruption of ongoing or planned handling of container or multipurpose cargo at the Terminal or future Phases of the development of the Port.

(c)

The Authority agrees that during the Phase 2 Exclusivity Period, the Authority shall not
initiate a process for the award of a contract for the development of Phase 2 (the Phase 2
Contract).

(d)

At any time prior to the eighth year of the Phase 2 Exclusivity Period, the Concessionaire
shall have the right to submit a proposal for the development of Phase 2 to the Authority (the
Phase 2 Proposal). The Phase 2 Proposal shall include:
(i)

a detailed project report;

(ii)

the Concessionaire's financial proposal;
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(iii)

(e)

the draft terms and conditions of the Phase 2 Contract on which Phase 2 will be
developed by the Concessionaire.

If the Phase 2 Proposal (whether original or as revised on request of the Authority):
(i)

is broadly consistent with the Port Concept Plan or the Port Master Plan as relevant,
other than any proposed changes to the Port Concept Plan or Port Master Plan that
are approved in accordance with Clause 2.2(b);

(ii)

does not require the Authority to incur additional capital or net operational
expenditure; and

(iii)

is to the reasonable satisfaction of the Authority,

the Authority shall initiate and complete a tender process for the award of the Phase 2
Contract on the terms and conditions set out in the approved Phase 2 Proposal within six (6)
months of the approval of the Phase 2 Proposal by the Authority. The Concessionaire will
have an obligation to participate in such a tender process and will have a right of first
refusal. If the Concessionaire does not win the bid or fails to exercise its right of first refusal
then the Authority will be responsible for reimbursing the Concessionaire for the actual cost
incurred by the Concessionaire in developing the Phase 2 Proposal, provided that the tender
process is successfully completed.

2.3

(f)

If the Concessionaire has not exercised its rights under Clauses 2.2(d) or 2.2(e) during the
Phase 2 Exclusivity Period, then the Authority may elect, in its absolute discretion, to initiate
a tender process for the award of the Phase 2 Contract at any time after the date of expiration
of the Phase 2 Exclusivity Period. The Concessionaire shall have the right to participate in
such tender process.

(g)

If the Concessionaire satisfies the requirements of the Authority's tender for the Phase 2
Contract conducted pursuant to Clause 2.2(f), but is notified by the Authority that it is not
the Authority's preferred tenderer on the grounds that the Concessionaire has not provided
the best tender price for the Phase 2 Contract (the Best Phase 2 Tender Price), then
provided that the price put forward by the Concessionaire is within fifteen per cent (15%) of
the Best Phase 2 Tender Price, the Concessionaire shall have the right to match the Best
Tender Price by notifying the Authority. The Concessionaire shall be required to exercise
such right within forty five (45) days from the date of receipt of notice given by the
Authority to the Concessionaire stating that the Concessionaire is not the preferred tenderer.

(h)

If the Concessionaire matches the Best Phase 2 Tender Price within the time period set out in
Clause 2.2(g), then the Authority shall award the Phase 2 Contract to the Concessionaire.

Exclusivity
(a)

Subject to Clause 2.3(b), from the date of this Agreement and during the Term, the
Authority shall not develop or procure the development of any Similar Terminal within the
Port or within a 150 kilometre radius from the Port limits.

(b)

Clause 2.3(a) shall not apply if:
(i)

a Concessionaire Event of Default occurs and the Authority has not exercised its
right to terminate the Agreement in accordance with Clause 26.2;
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(ii)

2.4

the Authority wishes to develop:
(A)

Phase 2 and has complied with Clause 2.2 and the Concessionaire is not
awarded the Phase 2 Contract; or

(B)

further Phases of the Port in accordance with the Port Master Plan. If
however, further Phases are being developed to handle the same cargo as
that handled at Phase 1 and/or Phase 2, then such future Phase developments
will be undertaken only after the annual volume of cargo handled at Phase 1
and Phase 2 exceed the capacity in respect of each of these Phases; or

(iii)

a Similar Terminal already exists or a concession has been awarded for the
development of a Similar Terminal or a Similar Terminal is under construction
within the 150 kilometre radius from the Port limits as on the date of this
Agreement;

(iv)

a Similar Terminal is being developed:
(A)

outside the territory of Kerala; or

(B)

by another Government Authority that is not within the control of the
Authority.

(c)

Without prejudice to Clause 2.3(b)(b)(iv) above, the Authority undertakes to use its
reasonable endeavours within its jurisdiction and legal authority to discourage the
development of Similar Terminals by any other Government Authority within the State of
Kerala.

(d)

For the purposes of this Clause 2.3, Similar Terminal means a terminal:
(i)

handling similar types of cargo as the cargo handled at the Terminal; and

(ii)

having a draft that is in excess of 8metres.

Port Master Plan
(a)

The Authority shall prepare the Port Master Plan within one (1) year of the date of this
Agreement. The Port Master Plan shall be based on the Port Concept Plan that is set out at
Schedule 14 (Port Concept Plan) of this Agreement for the development of the Port. In
preparing the Port Master Plan, the Authority shall consider the proper usage of land within
the Port Maritime Area and in the surrounding areas for the efficient development of the
Port, including the usage of land for the creation of buffer yards, storage areas and other
essential Terminal related activities.

(b)

The Concessionaire, as and when requested to by the Authority, shall provide the Authority
with all reasonable assistance to prepare the Port Master Plan, which assistance shall
include: reviewing and commenting upon drafts of the Port Master Plan and attending
meetings to discuss the Port Master Plan. The Authority will review and consider any
comments provided by the Concessionaire on the Port Master Plan. If the Authority is
satisfied that such recommendations are in the overall interest and development of the Port,
it shall accept such recommendations and revise the Port Master Plan.
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3.

DURATION

3.1

Term
Unless terminated earlier pursuant to its terms, this Agreement will terminate on the Expiry Date.

3.2

3.3

Extension of the Term
(a)

No later than one (1) year prior to the date that is thirty (30) years from the Handover Date,
the Parties shall meet in order to determine whether the Term will be extended, the length
and the terms and conditions of such extension (which may include changes to the terms and
conditions of this Agreement). Without limiting the foregoing, no extension of the Term
shall be in excess of twenty (20) years from the date that is thirty (30) years from the
Handover Date.

(b)

If the Parties agree to extend the Term (including if applicable, on terms and conditions of
such extension), such agreement shall be confirmed in writing by the Parties.

Provisions taking immediate effect
This Clause and Clauses 1, 2.3, 2.4, 3.1, 3.4, 4(b), 44(c), 44(c), 44(c), 5, 6, 7, 8, 9.1, 9.3, 10.1, 10.2,
11.1(b), 11.3, 13.12, 21 to 24 (inclusive), 29 to 36 (inclusive), and all the related Schedules shall
enter into full force and effect from the date of this Agreement.

3.4

Conditions Precedent
(a)

The rights and obligations of the Parties under this Agreement, other than those referred to in
Clause 3.3, shall be valid, effective and binding from the Effective Date.

(b)

The Authority and the Concessionaire shall, at its own cost and expense, diligently and
expeditiously use its reasonable endeavours to, respectively, satisfy and fulfil the Authority
Conditions Precedent and the Concessionaire Conditions Precedent. Each Party shall
cooperate and assist the other Party, including furnishing information, documents and
instruments, attending meetings, processing applications and providing consents to assist the
other Party in fulfilling the Conditions Precedent that such Party is required to fulfil.

(c)

If the Authority Conditions Precedent have not been satisfied or waived by the
Concessionaire or the Concessionaire Conditions Precedent have not been satisfied or
waived by the Authority by the date that is eighteen (18) months after the date of this
Agreement (the CP Date):
(i)

the other Party may at any time after the CP Date terminate this Agreement by
giving written notice to the Party that has failed to satisfy its Conditions Precedent;

(ii)

each Party shall be responsible for the costs incurred by it in respect of this
Agreement;

(iii)

the Authority will bear no liability to the Concessionaire for such termination or
otherwise under this Agreement, other than:
(A)

any liabilities that may have arisen pursuant to this Agreement prior to the
CP Date; and
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(B)

(iv)

4.

if the Authority has failed to satisfy the Authority Conditions Precedent,
then the Authority shall be liable for reimbursing to the Concessionaire that
amount of the Project Development Fee that the Concessionaire has paid to
the IFC until the date of termination; and

the Authority shall be entitled to call on the Construction Performance Bond for the
full value of the amount guaranteed by the Construction Performance Bond, if the
Concessionaire has failed to satisfy the Concessionaire Conditions Precedent.

THE CONCESSIONAIRE'S OBLIGATIONS
(a)

Subject to the express terms of this Agreement, the Concessionaire shall be responsible for
fulfilling all of its obligations under this Agreement and the Financing Documents at its own
cost and expense.

(b)

The Concessionaire shall at its own cost and expense:
(i)

obtain, renew and maintain all Consents required for the Project including but not
limited to those listed at Schedule 7 (Consents), but excluding those Consents that
the Authority is required to obtain in accordance with Clause 7(c);

(ii)

renew and maintain all Consents that the Authority is required to obtain in
accordance with Clause 7(c); and

(iii)

procure as required, appropriate proprietary rights, licenses, permissions to use third
party intellectual property rights and proprietary information,

as required to fulfil its obligations under this Agreement.
(c)

The Concessionaire shall comply with all applicable Laws and Consents in the performance
of its obligations under this Agreement, including any amendments, modifications or reenactments thereto that may be applicable to the Concessionaire in future.

(d)

Subject to Clauses 4(a) and 4(c), the Concessionaire shall fulfil its obligations under this
Agreement in accordance with Good Industry Practice and as a reasonable and prudent
Person.

(e)

The Concessionaire shall not, except with the prior written approval of the Authority,
directly or indirectly engage in any business other than the business of performing its
obligations or exercising its rights under this Agreement.

(f)

The Concessionaire shall not and shall ensure that the Consortium Members and each of
their Affiliates shall not engage any of the legal, financial or technical advisors appointed by
the Authority in any manner for matters related to or incidental to the Project for a period
commencing from the date of signing of this Agreement until the expiration of two (2) years
from the Effective Date.
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5.

SUBCONTRACTING AND AWARD OF SUB-CONCESSION

5.1

Subcontracting by the Concessionaire
(a)

During the Term of this Agreement, the Concessionaire shall be entitled to Subcontract part,
but not all of the Works to be carried out by it or the Services to be provided by it.

(b)

The Concessionaire shall submit copies of all Subcontracts for the provision of Works and
the Services by a third party and any amendments to or replacements of such Subcontracts to
the Authority for its review and comments. The Authority shall have the right, but no
obligation, to review and comment on the draft Subcontracts, amendments or replacements
within thirty (30) days of receipt. Such review or comment shall be limited to ensure
compliance of the Subcontracts, amendments or replacements with the applicable
requirements of this Agreement.

(c)

Within seven (7) days of the execution of a Subcontract, an amendment to or replacement of
a Subcontract, the Concessionaire shall submit a true copy thereof duly attested by a director
of the Concessionaire to the Authority for its records.

(d)

The Concessionaire shall procure that each Subcontract shall contain provisions that entitle
the Authority to step into such agreements, in substitution of the Concessionaire, if this
Agreement is liable to be terminated due to a Concessionaire Event of Default or a Force
Majeure Event. However, the step-in rights of the Authority shall be subject to the rights of
the Lenders' under the direct agreements (if any) between the Lenders and the
Subcontractors.

(e)

If the Technical Member does not have the Threshold O&M Experience, then the
Concessionaire shall enter into an agreement with a third party having the Threshold O&M
Experience for the operation and maintenance of the Terminal (the O&M Agreement).
Such O&M Agreement shall be for a minimum term of five (5) years from the Commercial
Operation Date of the Terminal. Notwithstanding anything to the contrary in this Clause
5.1, the Concessionaire shall execute the O&M Agreement only with the prior written
consent of the Authority. The Authority may withhold its consent to the execution of the
O&M Agreement only on the grounds that the proposed counter-party to the O&M
Agreement: (i) does not have the Threshold O&M Experience; or (ii) has not been granted
security clearance by the Government of India, if such security clearance is required. If the
Authority fails to respond to a request for consent by the Concessionaire within forty five
(45) days of receipt of such request, it shall be deemed that the Authority has consented to
the execution of the O&M Agreement. A copy of the O&M Agreement shall be provided to
the Authority for its records.

(f)

Notwithstanding anything to the contrary in this Clause 5.1, the Concessionaire agrees that it
shall not Subcontract any part or all of its obligations to provide the Marine Services,
provided that such restriction shall not apply to its obligation to procure or maintain any
assets that form part of the Port Crafts.

(g)

The Concessionaire shall, notwithstanding any review or comment by the Authority on the
Subcontracts, amendments to or replacements of the Subcontracts, be and remain liable
under this Agreement for all work subcontracted under this Agreement and for acts,
omissions defaults or neglects of any Subcontractor. No default under any Subcontract shall
excuse the Concessionaire from its obligations or liabilities under this Agreement.
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5.2

Award of Sub-concession by the Concessionaire
(a)

The Concessionaire may fulfil its obligations to design, build, finance, complete and operate
the Terminal and provide the Services under this Agreement by granting a sub-concession to
a third party, provided that the Concessionaire complies with the terms of this Clause 5.2.

(b)

The Concessionaire shall obtain the prior written consent of the Authority for granting a subconcession in respect of its obligation to design, build, finance, complete and operate the
Terminal and provide the Services. Such sub-concession may only be awarded if the
Concessionaire proves (with sufficient evidence) to the reasonable satisfaction of the
Authority that:
(i)

the sub-concession shall be for a minimum term of five (5) years from the
Commercial Operation Date of the Terminal;

(ii)

the proposed sub-concessionaire has the Threshold O&M Experience for the
operation and maintenance of the Terminal;

(iii)

the proposed sub-concessionaire has been granted security clearance by the
Government of India, if such security clearance is required; and

(iv)

the proposed terms of grant of the sub-concession are not inconsistent with the terms
of this Agreement.

If the Authority fails to respond to a request for consent by the Concessionaire within forty
five (45) days of receipt of such request, it shall be deemed that the Authority has not
approved the grant of a sub-concession by the Concessionaire. The Concessionaire shall be
required to submit a copy of the agreement for the grant of the sub-concession to the
Authority at the time that it seeks the Authority's approval.
(c)

Unless otherwise agreed to by the Authority, the Concessionaire undertakes that a subconcession granted by the Concessionaire shall not be inconsistent with the terms of this
Agreement and the Concessionaire shall continue to be at risk for and fully responsible for
ensuring that the sub-concessionaire strictly adheres to the terms of this Agreement.

(d)

The Concessionaire shall ensure that such sub-concession shall automatically terminate upon
expiry or termination of this Agreement and that all the assets created, installed or brought to
the Leased Area by the sub-concessionaire shall vest in the Authority on expiration or
termination of this Agreement. The Concessionaire shall be responsible for ensuring that all
such assets shall meet the Hand-back Requirements at the time of such vesting. The
Concessionaire agrees that the Authority shall not be liable to the sub-concessionaire for any
costs, expenses, losses, liabilities, claims or otherwise upon the expiry or termination of this
Agreement and the Concessionaire shall indemnify and protect the Authority against all such
costs, expenses, losses, liabilities or claims that the sub-concessionaire may make against the
Authority.

(e)

The Concessionaire agrees that if it grants a sub-concession to a third party, the
Concessionaire shall continue to be liable to pay the Premium and any other amounts due to
the Authority and the Authority shall not be required to make available the Grant or any
other sums payable under this Agreement to any party but the Concessionaire.
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(f)

5.3

The Concessionaire expressly acknowledges and agrees that it shall not sub-concession or
sub-delegate any part or all of its obligations to provide the Marine Services and collect the
Port Dues or the Vessel Related Charges to any third party.

Nomination by the Authority
The Concessionaire acknowledges and agrees that the Authority may designate VISL or any other
Government Authority or entity as its representative for the purpose of assisting it in performing its
obligations under this Agreement, including any obligation to undertake maintenance and remedial
dredging under Clause 14.15.

6.

CHANGE IN OWNERSHIP

6.1

Restricted Transfers
(a)

The Concessionaire shall ensure that the Consortium Members hold the Equity (and the
voting rights attached to such Equity) of the Concessionaire as follows:
(i)

the Lead Member and the Technical Member shall each hold at least 26% (twenty
six per cent) of the total issued Equity and voting rights in the Concessionaire from
the date of this Agreement until the second anniversary of the Commercial
Operation Date;

(ii)

if the Consortium has qualified on the basis of the Threshold O&M Experience of
the Technical Member, then in addition to the requirement of Clause 6.1(a)(i) above,
the Technical Member shall hold at least 10% (ten per cent) of the total Equity and
voting rights in the Concessionaire from the second anniversary of the Commercial
Operation Date until the fifth anniversary of the Commercial Operation Date;

(iii)

each other Consortium Member shall hold at least 5% (five per cent) of the total
Equity and voting rights in the Concessionaire from the date of this Agreement until
the second anniversary of the Commercial Operation Date; and

(iv)

the Consortium Members acting together shall collectively hold at least 51% (fifty
one per cent) of the total Equity of the Concessionaire and exercise Control over the
Concessionaire from the date of this Agreement until the second anniversary of the
Commercial Operation Date.

(b)

Subject to Clauses 6.1(c) and 6.1(f), no Change in Ownership may occur during the Lock-in
Period.

(c)

Clause 6.1(b) shall not apply:
(i)

where the Change in Ownership arises as a consequence of the grant or enforcement
of security in favour of the Lenders over or in relation to any of the shares of the
Concessionaire, provided that any document conferring security over any of such
Capital of the Concessionaire has been approved by the Authority. If the Authority
has not granted or withheld its approval for any document conferring security over
any Capital of the Concessionaire within forty five (45) days of an application being
made by the Concessionaire, such approval shall be deemed to have been granted; or
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(ii)

to a transfer by a Consortium Member to an Affiliate of such transferor, provided
that following such transfer the Consortium Members and their Affiliates together
meet the requirements set out at Clause 6.1(a).

(d)

Where Clause 6.1(c)(ii) applies and subsequent to any such transfer (the Original Transfer)
the transferee ceases to be an Affiliate of the original transferor, it shall be a breach of this
Clause 6.1 if the shares or interests in the Concessionaire which were the subject of the
Original Transfer are not within twenty (20) days of the transferee ceasing to be an Affiliate
of the original transferor transferred to that original transferor or any Affiliate of such
transferor.

(e)

Following the expiry of the Lock-in Period, a Change in Ownership may occur subject to the
requirements of Clause 6.1(f).

(f)

Whether during or after the expiry of the Lock-in Period, the Concessionaire shall not give
effect to any acquisition:
(i)

by an acquirer, either by himself or with any person acting in concert, directly or
indirectly, including by transfer of the direct or indirect legal or beneficial
ownership or control of any issued and paid-up equity share capital of the
Concessionaire, that is in aggregate in excess of fifteen per cent (15%) of the total
issued and paid equity share capital of the Concessionaire; or

(ii)

of any control directly or indirectly over the board of directors of the Concessionaire
by any acquirer, either by himself or with any person acting in concert with him,

without the prior written approval of the Authority, which approval shall not be
unreasonably delayed or withheld. The Authority may only withhold such approval on the
grounds of national interest or maintenance of public interest. The Authority's decision in
this regard shall be final and conclusive.
For the purposes of this Clause 6.1(f):

6.2

(A)

the expressions "acquirer", "person acting in concert" and "control" have the
meanings given to them in the Security and Exchange Board of India (Substantial
Acquisition of Shares and Takeover) Regulations, 1997 or any statutory reenactment thereof as in force on the date of the proposed acquisition; and

(B)

the indirect transfer or control of legal or beneficial ownership of equity share
capital of the Concessionaire shall mean the transfer of the direct or indirect legal or
beneficial ownership or control of any person, whether in India or abroad, which
results in the acquirer acquiring control over the shares or voting rights vested in the
shares of the Concessionaire.

Notification
(a)

The Concessionaire shall provide the Authority with at least ten (10) days prior written
notice of any Change in Ownership contemplated by Clause 6.1(c).

(b)

The Authority may at any time request that the Concessionaire inform it as soon as
reasonably practicable and in any event within twenty (20) days of receipt of the Authority's
request for details of any Change in Ownership.
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6.3

Concessionaire Warranty
The Concessionaire warrants and represents to the Authority that:

7.

(a)

the legal and beneficial ownership of the Equity and voting rights in the Concessionaire at
the date of this Agreement is as set out in Schedule 15 (Concessionaire Information); and

(b)

other than any Shareholder pre-emption rights, there are no arrangements in place that have
or may have or result in any sale, transfer or disposal of any legal, beneficial, equitable or
other interest in any or all of the Equity of or voting rights in the Concessionaire or a Change
in Ownership.

THE AUTHORITY'S OBLIGATIONS
(a)

The Authority shall generally co-operate with the Concessionaire in order to enable the
Concessionaire to comply with all of its obligations under this Agreement.

(b)

Upon a request from the Concessionaire, the Authority shall provide the Concessionaire with
all reasonable assistance to obtain Consents (other than the Consents that the Authority is
required to obtain in accordance with Clause (c)) and renew and maintain all Consents
(including the Consents that the Authority obtains in accordance with Clause (c)).

(c)

The Authority shall procure the following Consents at such times as are required by this
Agreement or otherwise at such time as are required to enable the Concessionaire to perform
its obligations under this Agreement, provided that the Concessionaire shall be responsible
for renewing and maintaining such Consents obtained by the Authority in accordance with
this Clause 7(c):
(i)

notification of the Port limits under the Indian Ports Act, 1908 (if not already
notified as on the date of this Agreement);

(ii)

Environmental Consents for the Port;

(iii)

approval from the Ministry of Railways for siding and private rail link;

(iv)

no objection certificate from the Airports Authority of India if any part of the Site
falls within 20 Km from an aerodrome reference point; and

(v)

no objection certificate from the Ministry of Defence, if the Port will be in the
vicinity of an Indian Air Force aerodrome.

(d)

The Authority shall, where reasonably requested to do so by the Concessionaire, use its
reasonable endeavours to ensure or procure that the Concessionaire is able to obtain any
exemptions or benefits under applicable tax or other fiscal Laws in relation to the
performance of the Concessionaire's obligations under this Agreement, to the extent that
such exemptions or benefits are available under Law.

(e)

The Authority will recommend to the relevant Government Authorities that the activities of
the Concessionaire under this Agreement and the Port be exempted from the applicability of
the Kerala Loading and Unloading Act and the Dock Workers Act. If the relevant
Government Authorities approve such exemptions, the Authority shall use its best
endeavours to have such exemptions notified in the Official Gazette.
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8.

(f)

The Authority will use its best endeavours in seeking an exemption from the Ministry of
Shipping from the applicability of cabotage rules under the Indian Merchant Shipping Act,
1958 to vessels calling at the Port.

(g)

The Authority shall use its best endeavours to ensure that no local taxes, duties, levies, cess
and charges are levied, claimed or demanded by the Government of Kerala or any other
Government Authority (other than the Government of India) within the State of Kerala in
respect of the Project.

REPRESENTATIONS AND WARRANTIES
The representations and warranties set out in this Clause 8 are made by the Concessionaire to the
Authority on the date of this Agreement and (with reference to the facts and circumstances then
subsisting) on each anniversary of such date.

8.1

8.2

Status
(a)

It is duly incorporated and validly existing under the laws of its jurisdiction of incorporation.

(b)

It has the power to own its assets and carry on its business as it is being conducted.

Power and authority
It has the power to enter into and perform, and has taken all necessary action to authorise the entry
into, and performance of, this Agreement.

8.3

Non-conflict
The entry into and performance by it of this Agreement does not conflict with:

8.4

(a)

any law or regulation applicable to it;

(b)

its constitutional documents; or

(c)

any document which is binding upon it or any of its assets.

Insolvency
It has not taken any steps and (after due enquiry) it is not aware of any steps having been taken for:
(a)

its winding-up, administration or dissolution; or

(b)

the appointment of any liquidator, trustee in bankruptcy, judicial custodian, compulsory
manager, receiver, administrative receiver, administrator or similar officer of it or its assets,

or any analogous step.
8.5

Consents
All Consents required by it in connection with the entry into, performance, validity and
enforceability of this Agreement have been or will be obtained and are or will be in full force and
effect in good time for the Concessionaire to fulfil its obligations under this Agreement.
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8.6

Laws and regulations
It is in compliance in all material respects with all applicable Laws and regulations in force from
time to time in the India.

8.7

8.8

Consortium Members
(a)

Each Consortium Member is duly incorporated and validly existing under the laws of its
jurisdiction of incorporation.

(b)

Each Consortium Member has the power to own its assets and carry on its business as it is
being conducted.

(c)

The Consortium Members have the financial standing and capacity to fund the required
Equity and arrange for financial assistance from the Lenders necessary for the
Concessionaire to undertake the Project in accordance with the terms of this Agreement.

Information and Qualification
The information provided by the Preferred Bidder in the Bid and the JBA (as these terms are defined
in the RFP and if applicable) continues to be true and accurate in all respects.

8.9

Sovereign Immunity
Each Party irrevocably waives all immunity to which it may be or become entitled in relation to this
Agreement, including immunity from jurisdiction, enforcement, execution, prejudgement
proceedings, injunctions and all other legal proceedings and relief, both in respect of itself and its
assets, and consents to such proceedings and relief.

8.10

Disclosure
In the event that any event or circumstance comes to the attention of the Concessionaire that renders
any of its representations and warranties untrue or incorrect, the Concessionaire shall immediately
notify the Authority of the same. Such notification shall not have the effect of remedying any breach
of the representation or warranty found to be untrue or incorrect or result in a waiver of the
Authority's rights in respect of such breach.

9.

PERFORMANCE SECURITY AND PROJECT DEVELOPMENT FEE

9.1

Construction Performance Bond
(a)

To secure the performance of the Concessionaire's obligations to fulfil the Concessionaire
Conditions Precedent, the Concessionaire's obligations under this Agreement during the
Construction Period and to secure the Concessionaire's obligations under Clause 10, Clause
12.1, Clause 13.10 and Clause 13.11 and the Concessionaire's liability for liquidated
damages under Clause , the Concessionaire shall deliver to the Authority an unconditional
and irrevocable bank guarantee in favour of the Authority, in the form set out in Part 3 of
Schedule 11 (Payment), in the sum of INR one hundred crores (INR 100,00,00,000) (the
Construction Performance Bond).

(b)

The Construction Performance Bond shall:
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(c)

9.2

(i)

be issued by a bank licensed to do business in India that has a credit rating of at least
A1 by Moody's or A+ by S&P or any equivalent Indian rating, is acceptable to the
Authority and confirmed for payment in Thiruvananthapuram;

(ii)

be submitted to the Authority as a Concessionaire Condition Precedent, if it has not
already been submitted within ninety (90) days of the date of issuance of the Letter
of Award to the Consortium Members. The Bid Security shall remain in full force
and effect, until the submission of a valid and effective Construction Performance
Bond to the Authority; and

(iii)

either have a validity period from the date of presentation to the Authority until the
date that is six (6) months from the Commercial Operation Date or be replaced at
intervals to ensure that such bank guarantee is in force for such validity period.

Upon the occurrence of any of the events listed at Clause 3.4, Clause 10 or Clause 12.1 or
upon the levy of liquidated damages on the Concessionaire in accordance with Clause 13.10,
the Authority shall, without prejudice to its other rights and remedies under this Agreement,
be entitled to invoke and appropriate the Construction Performance Bond for the amount of
loss incurred by the Authority as a result of such default.

Operational Performance Bond
(a)

To secure the performance of the Concessionaire's obligations under this Agreement during
the Services Period, the Concessionaire shall deliver to the Authority an unconditional and
irrevocable bank guarantee in favour of the Authority, in the form set out in Part 3 of
Schedule 11 (Payment), in the sum of INR twenty (20) crores (the Operational
Performance Bond).

(b)

The Operational Performance Bond shall:

(c)

(i)

be issued by a bank licensed to do business in India that has a credit rating of at least
A1 by Moody's or A+ by S&P or any equivalent Indian rating, that is acceptable to
the Authority and confirmed for payment in Thiruvananthapuram;

(ii)

be submitted to the Authority within ten (10) days of the Commercial Operation
Date.; and

(iii)

either have a validity period from the Scheduled Commercial Operation Date until
the date that is six (6) months after the Termination Date or be replaced at intervals
to ensure that such bank guarantee is in force for such validity period.

Upon the occurrence of a default by the Concessionaire in fulfilling its obligations during the
Services Period or upon the levy of liquidated damages on the Concessionaire in accordance
with Clause Error! Reference source not found., the Authority shall, without prejudice to
its other rights and remedies under this Agreement, be entitled to invoke and appropriate the
Operational Performance Bond for the amount of loss incurred by the Authority as a result
of such default.
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9.3

Project Development Fee
(a)

The Concessionaire shall pay the IFC a fee (the Project Development Fee) that is the higher
of:
(i)

one per cent (1%) of the lower of: (1) the estimated capital cost of the Project stated
in the technical proposal submitted by the Consortium as part of its bid in response
to the RFP; and (2) INR 970,00,00,000 (INR nine hundred and seventy crore); and

(ii)

US$ 1,500,000 (US Dollars one million and five hundred thousand),

to the extent that the Project Development Fee has not already been paid by the Consortium
to the IFC as on the date of execution of this Agreement.
(b)

The payment of the Project Development Fee to the IFC shall be made in US Dollars, in
immediately available funds, without any deductions whatsoever for taxes, duties, charges or
other withholdings (all of which shall be borne by the Concessionaire), into the bank account
having the following details:
Wells Fargo Bank, N.A.
375, Park Avenue: New York, NY 10152
United States of America
Account Number:

2000192003476

For Credit:

IBRD – International Bank for Reconstruction and
Development

Swift ID:

PNBPUS3NNYC

ABA:

026005092

or at such other bank in such place as the IFC may designate.
(c)

The Concessionaire shall pay the Project Development Fee in accordance with the following
schedule:
(i)

US Dollars one million (US$ 1,000,000) within ninety (90) days of the issuance of
the Letter of Award and on or before the date of execution of this Agreement to the
extent that this amount has not already been paid by the Consortium to the IFC as on
the date of execution of this Agreement; and

(ii)

the balance of the aggregate amount of the Project Development Fee, which shall
not be less than US Dollars five hundred thousand (US$ 500,000), within thirty (30)
days of the date on which Financial Close is achieved by the Concessionaire.
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10.

PHASE 1 – AUTHORITY INFRASTRUCTURE

10.1

Civil Infrastructure EPC Contract Award
(a)

The Authority shall tender and award the contract for the engineering, procurement and
construction of the Civil Infrastructure (the CI EPC Contract) within eighteen (18) months
from the date of this Agreement.

(b)

The Parties agree and acknowledge that the Concessionaire itself, a Consortium Member or
an Affiliate of the Concessionaire or the designated Consortium Member, as the case may
be, may participate in the tender for the CI EPC Contract (the Prospective Tenderer). For
this purpose, the Concessionaire shall issue a written notice to the Authority designating the
entity that will be the Prospective Tenderer prior to the last date for submission of tenders
for the CI EPC Contract. If the Concessionaire fails to notify the Authority by such date, it
shall be deemed that none of the Concessionaire, the Consortium Members and an Affiliate
of the Concessionaire or Consortium Member has been designated as the Prospective
Tenderer and the Concessionaire shall have no further rights under this Clause 10.1.

(c)

The Prospective Tenderer may participate in the tender for the CI EPC Contract either
individually or as part of a consortium. If the Prospective Tenderer is part of a consortium
for the award of the CI EPC Contract, then the Prospective Tenderer shall be the lead
member of such consortium and all members of such consortium shall be jointly and
severally liable to the Authority for the execution and performance of the CI EPC
Contractor's obligations under the CI EPC Contract.

(d)

If the Prospective Tenderer or the consortium of which it is a part satisfies the requirements
of the Authority's tender for the CI EPC Contract, but is notified by the Authority that the
Prospective Tenderer or the consortium of which it is a part has not quoted the lowest tender
price for the CI EPC Contract (the Lowest Tender Price), then provided that the price
quoted by the Prospective Tenderer or by the consortium of which it is a part is less than one
hundred and fifteen per cent (115%) of the Lowest Tender Price, the Prospective Tenderer or
the consortium of which it is a part shall have 2 (two) weeks from such notification to match
the Lowest Tender Price.

(e)

If the Prospective Tenderer or the consortium of which it is a part has: (i) quoted the Lowest
Tender Price; or (ii) matches the Lowest Tender Price within the time period set out in
Clause 10.1(d), then the Authority shall award the CI EPC Contract to the Prospective
Tenderer or the consortium of which it is a part.

(f)

If the Concessionaire is the Prospective Tenderer and the CI EPC Contract is awarded to the
Concessionaire, then the following provisions shall apply:
(i)

if the Concessionaire intends to make a claim for an extension of time and/or
additional costs pursuant to the CI EPC Contract, the Concessionaire may choose to
make a claim for a Relevant Event pursuant to this Agreement. In this case, the
Concessionaire shall submit a combined claim under both the CI EPC Contract and
this Agreement identifying the impact under both of those agreements, provided that
the Concessionaire demonstrates to the reasonable satisfaction of the Authority that
it is not seeking unjust compensation or relief under both those agreements;

(ii)

the Concessionaire acknowledges that variations under the CI EPC Contract may
affect this Agreement and vice versa so if either Party proposes a variation to the CI
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EPC Contract or to this Agreement, the variation proposal shall set out the impact of
such variation on both the CI EPC Contract and this Agreement and the variation
procedure followed shall be the procedure set out in the agreement to which the
variation originally relates; and
(iii)

(g)

the value of the Construction Performance Bond to be provided by the
Concessionaire pursuant to Clause 9.1 shall be increased to INR 300,00,00,000
(Rupees three hundred crores) and the Concessionaire shall not be required to
provide a separate performance bond under the CI EPC Contract. The Authority
shall treat the Construction Performance Bond as security for any breach of the
Concessionaire pursuant to the CI EPC Contract and/or any breach of the
Concessionaire pursuant to this Agreement.
On completion of the Civil
Infrastructure under the CI EPC Contract, the value of the Construction Performance
Bond will reduce to the amount specified in Clause 9.1.

If the CI EPC Contract is awarded to the Prospective Tenderer or a consortium of which it is
a part (for the purpose of this paragraph, the CI EPC Contractor), then notwithstanding any
other provision to the contrary in this Agreement:
(i)

the Concessionaire shall (provided that the Concessionaire is not itself appointed as
the CI EPC Contractor) and shall cause the CI EPC Contractor to enter into the Coordination Agreement simultaneously with the execution of the CI EPC Contract;

(ii)

the Concessionaire shall not be entitled to any time, cost or other relief for any
breach or delay by the CI EPC Contractor under the CI EPC Contract that would
constitute a Compensation Event under this Agreement or for liquidated damages
from the Authority under Clause 10.3(c), if such Compensation Event is caused
directly or indirectly or in full or in part by the default, misconduct, negligence or
non-performance of the CI EPC Contractor under the CI EPC Contract;

(iii)

the Concessionaire may be entitled to time, cost or other relief for a breach or delay
under the CI EPC Contract that constitutes a Compensation Event under this
Agreement and for liquidated damages for delay by the Authority under Clause
10.3(c) in accordance with the terms hereof, if such Compensation Event is directly
and solely attributable to the wilful default, misconduct or gross negligence of the
Authority under the CI EPC Contract;

(iv)

the Concessionaire shall not be entitled to claim any relief from any of its
obligations pursuant to this Agreement on the basis that:

(v)

(A)

the design, engineering or procurement of the Civil Infrastructure has not
been approved or reviewed by the Concessionaire, is in any way inadequate,
unsuitable or incompatible with the Works or is not in accordance with the
requirements of the CI EPC Contract; or

(B)

the Works cannot be completed in accordance with this Agreement as a
result (whether directly or indirectly, in full or in part) of defects in the Civil
Infrastructure;

the Concessionaire undertakes not to rely on any default or delay caused (whether
directly or indirectly, in full or in part) by the CI EPC Contractor under the CI EPC
Contract, or any other act, omission or breach by the CI EPC Contractor under the
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CI EPC Contract to claim that the Authority is in breach of this Agreement, or as an
excuse or defence against the Concessionaire's non-performance or failure, or to
claim its obligations under this Agreement are otherwise affected; and
(vi)

in particular, but without limitation, the Concessionaire agrees that it has no
resulting entitlement to, nor shall it claim:
(A)

any extension to the Scheduled Commercial Operation Date or the Longstop
Date;

(B)

any Compensation Event;

(C)

any indemnity against the Authority under this Agreement; or

(D)

that any event, act or omission is attributable to the Authority under any
provision of this Agreement,

arising out of or in any way in connection with the matters referred to in Clause
10.1(g)(v); and
(vii)

(h)

10.2

if the Authority terminates the CI EPC Contract in accordance with its terms as a
result of the CI EPC Contractor's default and the Authority is unable (despite
reasonable endeavours to do so) to appoint a qualified third party as the substitute CI
EPC Contractor within ninety (90) days of such termination on commercially
reasonable terms, then the Authority shall be entitled to terminate this Agreement in
accordance with Clause 26 and call the Construction Performance Bond.

It is clarified that Clause 10.1(f) and Clause 10.1(g) shall apply even if the Prospective
Tenderer or the consortium of which it is a part has quoted the Lowest Tender Price for the
award of the CI EPC Contract.

Design and Construction of Civil Infrastructure
(a)

Whether or not the CI EPC Contract is awarded to the Prospective Tenderer or a consortium
of which it is a part, the Concessionaire shall, as and when reasonably requested by the
Authority:
(i)

review and comment on as needed any design documentation relating to the CI EPC
Works;

(ii)

if requested by the Authority or the Independent Engineer, attend and participate in
any meetings relating to the CI EPC Works including site inspections; and

(iii)

review and comment on any parts of the construction and completion process under
or in connection with the CI EPC Works,

provided however that no review and comment that the Concessionaire is required to
undertake under this Clause 10.2 shall be construed as requiring any approval or supervision
of the CI EPC Works done by the CI EPC Contractor under the CI EPC Contract.
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(b)

The Concessionaire agrees that it shall review and comment on the design, construction and
completion of the Civil Infrastructure with the objective of:
(i)

optimizing the cost of the Civil Infrastructure to the Authority; and

(ii)

assuring itself that the Civil Infrastructure when completed substantially in
accordance with the design and construction commented on by the Concessionaire
will be free from defects and fit for the purpose it was intended, such that the
Concessionaire shall be able to carry out the Works and perform the Services and
the Marine Services in full compliance with the requirements of Schedule 12
(Works) and Schedule 6 (Service Specification) of this Agreement, Good Industry
Practice, all Consents and Laws, all Applicable S&E Laws, the S&EA and the IFC
Performance Standards.

When performing its obligations in accordance with Clause 10.2, the Concessionaire shall
comply with any timescales specified by the Authority (or the Independent Engineer acting
on behalf of the Authority) and if the Concessionaire fails to comply with any such specified
timescales the Concessionaire shall be deemed to have given no comments on the relevant
matter on which it has failed to respond.
(c)

If the CI EPC Contract has been awarded to the Prospective Tenderer or a consortium of
which it is a part in accordance with Clause 10.1, then the CI EPC Contractor and the
Concessionaire shall undertake to coordinate the CI EPC Works with the Works that the
Concessionaire is required to undertake in respect of the Terminal in accordance with the
Coordination Agreement.

(d)

If the CI EPC Contract has not been awarded to the Prospective Tenderer or a consortium of
which it is a part in accordance with Clause 10.1, then the Authority undertakes to appoint
the Independent Engineer appointed by it under this Agreement as the "Employer's/Owner's
Engineer" under the CI EPC Contract. The duties of the Independent Engineer will include a
duty to facilitate the coordination of the works under the CI EPC Contract in respect of the
Civil Infrastructure with the Works that the Concessionaire is required to undertake in
respect of the Terminal. Such facilitative role shall include but not be limited to:
(i)

fairly, reasonably and independently considering the comments provided by the
Concessionaire pursuant to this Clause 10.2;

(ii)

determining the relevance and materiality of the comments made by the
Concessionaire;

(iii)

issuing instructions to the CI EPC Contractor, as necessary, based on such of the
Concessionaire's comments that the Independent Engineer has determined to be
relevant and material in accordance with paragraph (ii) above; and

(iv)

amicably resolving any disputes that arise between the Authority, the CI EPC
Contractor and the Concessionaire in relation to the CI EPC Works.

The Parties agree that the instructions or decision of the Independent Engineer pursuant to
this Clause 10.2(d) shall be final and binding.
(e)

Where the Concessionaire has given or is deemed not to have given comments on the design
and construction of the Civil Infrastructure (including any modifications to the design and
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construction of the Civil Infrastructure) pursuant to Clause 10.2(b)(ii), the Concessionaire
shall be deemed to have waived its right to make any Claims against the Authority for any
losses, damages, costs or expenses that may be incurred by the Concessionaire as a result of
the design, engineering, procurement and construction of the Civil Infrastructure.
10.3

Handover of Civil Infrastructure
(a)

At least eight (8) months prior to the date on which the works under the CI EPC Contract
(the CI EPC Works) are scheduled for completion pursuant to the CI EPC Contract, the
Authority shall issue a notice to the Concessionaire setting out:
(i)

the date on which the CI EPC Works shall be completed (the Scheduled Handover
Date); and

(ii)

instructing the Concessionaire to commence mobilisation for the provision of the
Terminal, the Port Crafts, the Services and the Marine Services,

and the date of issue of such notice shall be the Handover Trigger Date.
(b)

(c)

Notwithstanding the notification by the Authority of the Scheduled Handover Date, the
Lease Agreement entered into between the Authority and the Concessionaire shall only take
effect on the date (the Handover Date) on which:
(i)

the works under the CI EPC Contract are completed in accordance with the CI EPC
Contract and the independent Owner's engineer appointed under the CI EPC
Contract (whether or not the Independent Engineer) has issued a completion
certificate in accordance with the terms of the CI EPC Contract; and

(ii)

the Authority has handed over vacant, peaceful and exclusive possession of the
Leased Area to the Concessionaire.

The Authority shall use its reasonable endeavours to provide and cause the CI EPC
Contractor to:
(i)

periodically notify the Concessionaire of the progress of the Civil Infrastructure
between the date of award of the CI EPC Contract and until the Handover Date; and

(ii)

provide the Concessionaire with a reasonable opportunity to attend, observe and
comment on any tests or inspections that the CI EPC Contractor or the independent
Owner's engineer appointed under the CI EPC Contract (whether or not the
Independent Engineer) conducts in relation to the Civil Infrastructure works.

Provided that the Authority has complied with its obligations under this Clause 10.3(c), the
Concessionaire agrees that the completion certificate issued by the independent Owner's
engineer appointed under the CI EPC Contract (whether or not the Independent Engineer) in
respect of the completion of the Civil Infrastructure works shall be final and binding on the
Concessionaire.
Thereafter, the Concessionaire shall waive all of its rights to make any Claims against the
Authority for any losses, damages, costs or expenses that may be incurred by the
Concessionaire as a result of the design, engineering, procurement and construction of the
Civil Infrastructure.
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(d)

If the Handover Date has not occurred by the date that is the earlier of:
(i)

six (6) months after the Scheduled Handover Date; and

(ii)

forty two (42) months after the date of this Agreement,

(the Latest Start Date), the Authority acknowledges that the Concessionaire shall suffer
actual damages and the Authority shall therefore pay liquidated damages to the
Concessionaire from the ninety first (91st) day of delay until the earlier of the occurrence of
the Handover Date or the Termination Date. The rate of liquidated damages shall be as
specified at Clause 10.3(e). Provided however that, the Authority's liability for liquidated
damages under this Clause 10.3(d) shall not exceed an amount that is INR ten crores (INR
10 crores).
(e)

10.4

The rate of liquidated damages payable under Clause 10.3(d) shall be determined as follows:
(i)

If the Authority has notified the Concessionaire of the potential delay in achieving
the Handover Date on or before the date of expiry of thirty four (34) months from
the date of this Agreement, then the liquidated damages shall be payable at the rate
of INR fifty thousand (INR 50,000) per day of delay.

(ii)

If the Authority has notified the Concessionaire of the potential delay in achieving
the Handover Date after the date expiry of thirty four (34) months from the date of
this Agreement, then the liquidated damages shall be payable at the rate of INR
twenty five lakhs (INR 25 lakhs) per week of delay or part thereof.

(f)

The Concessionaire acknowledges and confirms that the rate of liquidated damages set out
in this Clause 10.3 represent a genuine pre-estimate of the anticipated losses and costs to the
Concessionaire in the event of a delay in the occurrence of the Handover Date.

(g)

If any part of Clause 10.3(c) is found for any reason to be void, invalid or otherwise
inoperative so as to disentitle the Concessionaire from claiming liquidated damages, the
Concessionaire shall be entitled to claim against the Authority damages at law for the
Authority's delay in achieving the Handover Date by the Latest Start Date.

(h)

Notwithstanding any other provision of this Clause 10.3, if the delay in achieving the
Handover Date by the Latest Start Date is caused in full or in part by the performance of the
Concessionaire pursuant to Clause 10.2, a Force Majeure Event, a Relevant Change in Law
or any of the reasons specified at Clauses 13.4 or Clause 10.1(g)(ii), then the Concessionaire
shall not be entitled to payment of liquidated damages by the Authority pursuant to this
Clause 10.3 and the Latest Start Date shall be extended by a period equivalent to the period
for which the foregoing events subsist.

Marine Infrastructure and Other Infrastructure
The Authority shall ensure that prior to:
(a)

the Handover Trigger Date, construction of the Marine Infrastructure and the Port Access
Road has been completed to the satisfaction of the Authority; and

(b)

the Scheduled Commercial Operation Date, the Port shall be connected to the national
highway and the railway network on the hinterland in accordance with Part 2 of Schedule 2.
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If the Authority fails to connect the Port to the national highway and the railway network by the
Scheduled Commercial Operation Date, the Concessionaire shall be entitled to a day-for-day
extension of the Scheduled Commercial Operation Date, the Longstop Date and the Term.
11.

SITE AND EQUIPMENT

11.1

Lease of Land

11.2

(a)

On the Handover Date, the Lease Agreement entered into between the Authority and the
Concessionaire shall become effective in respect of the Leased Area.

(b)

The Concessionaire may make a proposal to the Authority at the time of the preparation of
the Port Master Plan regarding its requirement for lease over additional land for essential
Terminal related activities (e.g., requirements of a buffer area or storage area). If the
Concessionaire makes such a proposal and such proposal for the lease of additional land is to
the satisfaction of the Authority, then the Authority and the Concessionaire shall mutually
agree to the terms of a lease for such additional land, including the term of such lease, the
purpose for which such additional land shall be used by the Concessionaire and the lease
rental payable by the Concessionaire in respect of such additional land. The Parties agree
that such lease of additional land shall not be included within the Lease Agreement and the
terms of such lease of additional land may be distinct from the terms of the Lease
Agreement.

The Concessionaire's right to the Site
From the Handover Date and for the duration of the Term, the Authority grants to, or shall procure
the grant to, the Concessionaire:
(a)

an irrevocable and exclusive right over the Site and a non-exclusive right to utilise any land
required by the Concessionaire to construct an earth mound or other barrier around the Site
(such land to be near or adjacent to the Site but shall not include the Site);

(b)

right of way for all purposes relating to the Project over, on or around the Civil
Infrastructure and the Port;

(c)

right of way over any property owned by or under the control of the Authority or any other
Government Authority or third party within the Port Maritime Area for the purpose of
carrying out the Project;

(d)

full and uninterrupted passage and running of the Utilities to and from the Site through
Conduits which are now, or shall be, laid in, under or through any part of the Site, or any
property owned by or under the control of the Authority, any other Government Authority or
third party so far as the same are, in the reasonable opinion of the Authority, required for the
purposes of carrying out the Project; and

(e)

right at all reasonable times upon prior notice (except in the case of an emergency event
when as much notice as can reasonably be given in the circumstances shall be required) to
access any property owned by or under the control of a Government Authority in order to:
(i)

inspect, cleanse, maintain, repair, connect, remove, lay, renew, relay, relocate,
replace with others, alter or execute any works in connection with the Terminal or
Conduits; and
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(ii)
11.3

execute installations, repairs or alterations to the Terminal.

Rights to use the Authority's Assets
The Authority shall grant to the Concessionaire the right to utilise free of charge all the assets of the
Authority located on the Site and required by the Concessionaire for the purposes of carrying out the
Project on and from the Handover Date to the Termination Date. Such access shall be granted on a
common user, non-discriminatory basis. These assets will include without limitation any common
user facilities and amenities within the Port (such as truck terminals) that are necessarily required for
the efficient operations of the Project and which are not part of the Works or the Services for the
Concessionaire.

12.

FINANCING FOR THE PROJECT

12.1

Financial Close
(a)

(b)

12.2

12.3

12.4

The Concessionaire agrees that it shall execute all the Financing Documents and achieve
Financial Close for the Project by the date that is the later to occur of:
(i)

the date of expiration of twelve (12) months from the Effective Date; and

(ii)

the date of expiration of six (6) months from the Handover Trigger Date.

If the Concessionaire fails to achieve Financial Close for the Project within the period stated
in Clause 12.1(a) above, the Authority shall be entitled to terminate this Agreement in
accordance with Clause 26 and call the Construction Performance Bond.

Financing Documents and Financial Model
(a)

At least two (2) days prior to the Financial Close, the Concessionaire shall submit 3 (three)
paper copies and 3 (three) soft copies (in MS Excel version) of the Financial Model
approved by the Lenders and duly attested by a director of the Concessionaire.

(b)

Within seven (7) days of the Financial Close, the Concessionaire shall submit true copies of
the Financing Documents executed with the Lenders and duly attested by a director of the
Concessionaire.

Direct Agreement
(a)

The Concessionaire and the Authority shall, on or before the date on which Financial Close
is required to be achieved in accordance with Clause 12.1, enter into the Direct Agreement
with the Lenders.

(b)

The Direct Agreement shall be substantially in the form set out in Schedule 16 (Direct
Agreement). If the Lenders require any modifications or changes to the form of the Direct
Agreement, the Authority shall reasonably consider such requests.

Escrow Agreement
(a)

The Concessionaire shall open an escrow account with a bank approved by the Lenders (the
Escrow Account):
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12.5

in which all the Equity amounts, loans provided by the Lenders and all amounts
payable by the Authority (including the Grant, if applicable) shall be deposited; and

(ii)

from which all amounts payable by the Concessionaire to the Authority (including
the Premium, if applicable), the Lenders, Subcontractors and any third parties shall
be paid out.

(b)

The Concessionaire shall enter into an escrow agreement with the Lenders or its security
agent/trustee (the Escrow Agreement) to set out the terms on which the Concessionaire may
appropriate monies from the Escrow Account. The Concessionaire agrees that the Authority
shall be a party to the Escrow Agreement and that the Authority shall have a reasonable right
to seek clarifications on or changes to the terms of the Escrow Agreement as proposed by the
Lenders.

(c)

The Concessionaire agrees that all amounts payable by it to the Authority or by the
Authority to the Concessionaire shall only be paid out of or into the Escrow Account.

(d)

The Concessionaire agrees that the Authority shall only take into account the monies
deposited in the Escrow Account for the purpose of determination of the amounts
representing the "Equity" or "Debt Due" upon termination of this Agreement.

Encumbrance of the Concessionaire's Assets
(a)

12.6

(i)

Without prejudice to Clause 31.2(b) and Clause 12.4(c), the Concessionaire shall be entitled
to:
(i)

create any Encumbrances in favour of the Lenders over any of the assets created,
installed or brought by it at or into the Site (including the Moveable Assets) and
used for the purposes of carrying out the Project; and

(ii)

dispose off or take out of the Terminal Moveable Assets on expiry of their economic
life, provided that the Concessionaire replaces such Moveable Assets in accordance
with the requirements of this Agreement and that are in a condition that will enable
them to meet the Hand-back Requirements.

(b)

The Concessionaire shall be entitled to create any Encumbrances in favour of the Lenders
over its leasehold rights in the Leased Area.

(c)

Except as specifically permitted by Clauses 12.4(a) and 12.4(b), the Concessionaire shall not
sell, transfer or otherwise create any Encumbrance over any of the assets created, installed or
brought by it at or into the Site (including the Moveable Assets).

Amendments or Replacement of Financing Documents
(a)

The Concessionaire shall not replace or amend any of the Financing Documents without the
prior written consent of the Authority, if such replacement or amendment has or is likely to
have, the effect of imposing or increasing any financial liability on the Authority under this
Agreement. Such consent shall not be unreasonably delayed or withheld by the Authority.

(b)

If such replacement or amendment to the Financing Documents is made without the
Authority's consent:

42

Final Concession Agreement
Approved by Government of Kerala
12 April, 2011

(i)

the Concessionaire shall not enforce or permit the enforcement of the replacement of
or amendment to the Financing Documents by the Lenders against the Authority;
and

(ii)

the expression "Debt Due" shall be calculated taking into account the terms of the
Financing Documents prior to such replacement or amendment, for the purpose of
determining the Termination Price under Clause 27.

13.

DESIGN AND CONSTRUCTION OF SUPERSTRUCTURE AND PORT CRAFTS

13.1

Obligation to Carry Out
The Concessionaire shall carry out the design, construction, completion, commissioning and testing
of the Works so that:

13.2

(a)

the Superstructure and the Port Crafts are completed and/or installed and commissioned by
the Scheduled Commercial Operation Date;

(b)

the Works fully comply with and meet all the requirements of Schedule 12 (Works) and
Schedule 6 (Service Specification) of this Agreement, Good Industry Practice, all Consents
and Laws, all Applicable S&E Laws, the S&EA and the IFC Performance Standards;

(c)

new materials, equipments and assets only will be used in carrying out the Works (unless the
Authority agrees otherwise in writing or the contrary is set out in this Agreement) and all
goods used or included in the Works will be of satisfactory quality;

(d)

all persons employed in connection with the performance of the Works will be skilled and
experienced in their professions, trades and callings;

(e)

all aspects of the Works will be supervised by sufficient numbers of persons having adequate
knowledge of such matters for the satisfactory and safe performance of the Works in
accordance with this Agreement;

(f)

the Works are maintained in good order, kept in a safe condition and protected from damage,
and working areas of the Site are secure against trespassers and clean and tidy so far as
practicable having regard to the nature of the Works;

(g)

adequate retaining and supporting walls are provided to support any adjoining property
during the carrying out of the Works;

(h)

the Safety Requirements set out at Error! Reference source not found. (Services
Requirements) are complied with; and

(i)

submit periodic progress reports to the Authority in accordance with Part 1 of Schedule 12
(Works).

Utilities
The Concessionaire shall in relation to the Utilities required or affected as a result of the carrying out
of the Works:
(a)

be responsible for determining the location of such Utilities at the Site and for the
maintenance of access to such Utilities at the Site;
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13.3

13.4

(b)

make provision for lawfully diverting, disconnecting or otherwise dealing as may be
necessary with any Utilities not within the Site;

(c)

pay to all Government Authorities all costs and expenses incurred in diverting,
disconnecting or otherwise carrying out works in respect of such Utilities within the Site;

(d)

pay to all Government Authorities all utility agency charges, as applicable, in respect of such
Utilities;

(e)

make connection into Utilities outside the Site; and

(f)

otherwise do all that is required in relation to the Utilities required for the purposes of
carrying out the Works.

Design Development
(a)

The Concessionaire shall develop and finalise the design and specification of the Works
which shall satisfy all aspects of Schedule 12 (Works).

(b)

The Concessionaire shall establish and maintain a computerised design database which the
Authority and the Independent Engineer may access remotely by computer to view all
Design Data and electronically store and print copies of such Design Data.

(c)

The Authority and the Independent Engineer shall have the right, but not an obligation, to
comment on the Design Data, provided that its comments shall be limited to a review of
compliance with Part 1 of Schedule 12. No review, comment or approval by the Authority or
the Independent Engineer shall relieve the Concessionaire of its obligations and liabilities
under this Agreement in any manner and the Authority shall not be liable for the same.

Fossils and Antiquities
(a)

All fossils, antiquities and other objects having artistic, historic or monetary value and
human remains which may be found on or at the Site and Leased Area are or shall become,
upon discovery, the absolute property of the Authority.

(b)

Upon the discovery of such item during the course of the Works, the Concessionaire shall:
(i)

immediately inform the Authority of such discovery;

(ii)

take all steps not to disturb the item and, if necessary, cease any Works in so far as
the carrying out of such Works would endanger the item or prevent or impede its
excavation; and

(iii)

take all necessary steps to preserve the item in the same position and condition in
which it was found.

(c)

The Authority shall promptly, and in any event within ten (10) days, issue an instruction to
the Concessionaire specifying what action the Authority requires to be taken in relation to
such discovery provided that if no such instruction is forthcoming within such period the
Concessionaire may continue to carry out the Works.

(d)

The Concessionaire shall promptly and diligently comply with any instruction issued by
the Authority at its own cost.
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(e)

13.5

If directed by the Authority, the Concessionaire shall allow representatives of the
Authority to enter the Site and/or the Leased Area (as applicable) for the purposes of
removal or disposal of such discovery, provided that such entry shall be subject to the
Authority complying with all relevant safety procedures.

Construction Programme
(a)

The Concessionaire shall within thirty (30) days of the Handover Date provide a Programme
to the Authority and the Independent Engineer in respect of the Works.

(b)

If either:
(i)

the Concessionaire becomes aware at any time that the actual progress of the Works
may become or has been significantly delayed or has fallen behind the Programme;
or

(ii)

it appears to the Authority or the Independent Engineer at any time that the actual
progress of the Works has been significantly delayed or has fallen behind the
Programme (and the Authority or the Independent Engineer requests the
Concessionaire to do so),

the Concessionaire shall submit to the Authority and the Independent Engineer a report
identifying the reasons for the delay and (where the Authority or the Independent Engineer
requires the Concessionaire to do so) the Concessionaire shall produce and submit to the
Authority and the Independent Engineer a revised Programme showing the manner and the
periods in which the Works will be carried out to achieve the Scheduled Commercial
Operation Date and/or showing the steps which are to be taken to eliminate or reduce the
delay.
13.6

Site Meetings
The Concessionaire shall ensure that representatives of the Authority and the Independent Engineer
are afforded a reasonable opportunity to attend site meetings relating to the Works and (whether or
not such representatives have attended) that a copy of the minutes of site meetings are promptly
supplied to the Authority and the Independent Engineer.

13.7

Extensions of Time
(a)

If at any time the Concessionaire becomes aware that there shall be or is likely to be a delay
in the Works such that there is a delay in the Scheduled Commercial Operation Date as a
result of a Relevant Event or otherwise, the Concessionaire shall as soon as reasonably
practicable and in any event within five (5) days of becoming aware of such delay or likely
delay give notice to the Authority specifying:
(i)

the reason for the delay or likely delay; and

(ii)

an estimate of the likely effect of the delay or likely delay on the Works including
the Scheduled Commercial Operation Date and the Longstop Date (taking into
account any measures that the Concessionaire proposes to adopt to mitigate the
consequences of the delay or likely delay in accordance with Clause 13.7(c)).
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(b)

13.8

Following service of a notice by the Concessionaire pursuant to Clause 13.7(a), the
Concessionaire shall promptly supply to the Authority any further information relating to the
delay or likely delay which:
(i)

is received by the Concessionaire; or

(ii)

is reasonably requested by the Authority.

(c)

The Concessionaire shall take all reasonable steps to mitigate the delay and consequences of
any delay or likely delay which is the subject of a notice pursuant to Clause 13.7(a).

(d)

If, on receipt of the information supplied by the Concessionaire pursuant to this
Clause 13.7(d), the Authority, acting reasonably, considers that the Concessionaire is
entitled to an extension of time as the delay or likely delay has arisen as a result of a
Relevant Event, then the Scheduled Commercial Operation Date and the Longstop Date
shall be extended to take into account the effect of such delay or likely delay provided that:
(i)

the Scheduled Commercial Operation Date and the Longstop Date shall not be
extended to the extent that such delay or likely delay would nevertheless have been
experienced had the Relevant Event not occurred; and

(ii)

the Concessionaire has complied with its obligations pursuant to Clause 13.7(c).

Monitoring and Inspection
(a)

The Concessionaire shall ensure that the Authority, the Independent Engineer or any
representative or adviser of the Authority shall have, at all reasonable times and upon giving
reasonable notice, the right (but not so as to delay or impede the progress of the Works) to
enter the Site or the Leased Area in order to inspect the state and progress of the Works (and
to ascertain whether they are being properly executed), the operation and maintenance of the
Project and to monitor compliance by the Concessionaire with its obligations under this
Agreement.

(b)

The Authority shall have the right at any time prior to the Scheduled Commercial Operation
Date to request the Concessionaire to open up and inspect any part or parts of the Works
where the Authority reasonably believes that such part or parts of the Works is or are
defective and the Concessionaire shall comply with such request.

(c)

If, following the exercise by the Authority of its right pursuant to Clause 13.8(b), the
inspection shows that the relevant part or parts of the Works:
(i)

are not defective, the exercise of such rights shall, subject to (and in accordance
with) the provisions of Clause 13.7, be a Compensation Event;

(ii)

is or are defective, the Concessionaire shall rectify and make good such defect(s)
and any consequence of such rectification and/or making good defect(s) shall be
carried out by the Concessionaire at no cost to the Authority and the Concessionaire
shall not be entitled to any extension of time in relation to such rectification and
making good of the Works; or
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(iii)

13.9

is or are defective and the Concessionaire (acting reasonably) does not agree with
such opinion, the matter shall be determined in accordance with the Dispute
Resolution Procedure.

Completion of the Works
(a)

The Concessionaire shall give the Authority and the Independent Engineer not less than six
(6) months notice of the date on which it considers that the Works shall be completed and on
the date so notified, the Independent Engineer shall inspect the Superstructure and the Port
Crafts and conduct the tests required to be conducted in the presence of the representatives
from the Authority and the Independent Engineer, the Concessionaire and the Lenders to
determine whether:
(i)

the Superstructure and the Port Crafts meet the Authority's Requirements set out at
Part 1 of Schedule 12 (Authority's Requirements); and

(ii)

the Terminal has a capacity that is at least equal to the Terminal Capacity.

(b)

After inspection of the Superstructure and the Port Crafts by the Independent Engineer and
the issuance of the Completion Certificate, the Concessionaire shall apply to the relevant
Government Authorities for the notification of the Port as a 'customs port' in the Official
Gazette to enable the loading and unloading of export-import cargo at the Port.

(c)

The Concessionaire shall be entitled to commence operations of the Terminal and provision
of the Services and the Marine Services from the date that is the latest of:
(i)

the date on which the Completion Certificate is issued in respect of the
Superstructure and the Port Crafts;

(ii)

the date on which the Port is notified in the Official Gazette as a 'customs port'; and

(iii)

the date on which the Concessionaire has opened and established the port fund
account and the Pilotage account in accordance with Clause 17.4(f),

(the Commercial Operation Date).
(d)

Within five (5) days of any inspection referred to in Clause 13.9(a) to determine whether the
Works have met the Authority's Requirements at Part 1 of Schedule 12, the Independent
Engineer shall:
(i)

issue a Completion Certificate confirming that he is satisfied that the Works meet
the Authority's Requirements at Part 1 of Schedule 12; or

(ii)

issue a notice stating that the Completion Certificate has not been issued and
specifying any outstanding matters that must be attended to before the Completion
Certificate can be issued in respect of the Superstructure and the Port Crafts,

provided that, if the Authority's Requirements at Part 1 of Schedule 12 have been met, the
Independent Engineer shall issue the Completion Certificate notwithstanding that there are
Snagging Items.
(e)

The Parties shall procure that where the Independent Engineer reasonably considers that
have not been met it shall immediately following its inspection pursuant to Clause 13.9(a)
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issue to the Authority and the Concessionaire a notice (a Notice of Non Completion)
detailing all outstanding matters which are required to be attended to before the
Superstructure and the Port Crafts will have met the Authority's Requirements at Part 1 of
Schedule 12. Following receipt of a Notice of Non Completion the Concessionaire shall
attend to such matters and shall give the Authority and the Independent Engineer further
notice in accordance with Clause 13.9(a) (but dealing only with matters raised in the Notice
of Non Completion and within a notice period of no less than 24 hours) so that the
procedures in Clause 13.9(d) are repeated as often as necessary to ensure that all outstanding
matters are attended to until the Completion Certificate is issued in accordance with Clause
13.9(d).

13.10

(f)

The issue of the Completion Certificate shall, in the absence of manifest error, bad faith or
fraud, indicate for the purpose of ascertaining the Commercial Operation Date that the
Superstructure and the Port Crafts have met the Authority's Requirements at Part 1 of
Schedule 12 and are ready for the commencement of the Services and the Marine Services.

(g)

If the Completion Certificate is issued subject to Snagging Items:
(i)

The Independent Engineer shall within five (5) days of the issue of the Completion
Certificate issue to the Concessionaire and the Authority a list of the relevant
Snagging Items (the Snagging List). Within five (5) days of receipt of the Snagging
List, the Concessionaire shall provide to the Authority and the Independent Engineer
a reasonable programme for making good each Snagging Item set out in the
Snagging List provided that such programme shall require that each Snagging Item
shall be made good within twenty (20) days of the date of provision of that
programme or within such time as is reasonably practicable. The Parties shall seek
to agree such programme and in default of agreement shall refer the matter for
determination under the Dispute Resolution Procedure (the Snagging Programme).

(ii)

The Concessionaire shall ensure that each Snagging Item is made good in
accordance with the Snagging Programme to the satisfaction of the Independent
Engineer. If any Snagging Item has not been rectified by the date set out in the
Snagging Programme, the Authority shall be entitled to effect such repairs as may be
necessary and recover the costs of doing so from the Concessionaire as a debt and
shall be entitled to payment of such amounts under the Construction Performance
Bond.

Liquidated Damages for Delay
(a)

The Concessionaire acknowledges that the Authority will suffer actual damages if, due to
causes attributable to the Concessionaire, the Concessionaire fails to achieve the
Commercial Operation Date on or before the Scheduled Commercial Operation Date (as
extended in accordance with the terms of this Agreement). In the event the Concessionaire
fails to achieve the Commercial Operation Date within ninety (90) days of the Scheduled
Commercial Operation Date, the Concessionaire shall pay, from the ninety first (91st) day of
delay, liquidated damages to the Authority in an amount calculated at the rate of zero point
five per cent (0.5%) of the Estimated Project Cost for each week of delay (or part thereof)
beyond the ninety first (91st ) day from the Scheduled Commercial Operation Date until the
occurrence of the Commercial Operation Date or the Termination Date. Provided however
that, the Concessionaire's liability for liquidated damages under this Clause 13.10 shall not
exceed an amount that is equal to ten per cent (10%) of the Estimated Project Cost.
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13.11

(b)

Any such payments of liquidated damages shall be made by the Concessionaire to the
Authority within fifteen (15) days of the Concessionaire's receipt of a notice from the
Authority which sets out the amounts of liquidated damages which are then due and payable.
If the Concessionaire fails to pay such liquidated damages when due, the Authority shall be
entitled to payment of such amount or amounts under the Construction Performance Bond.

(c)

The Concessionaire acknowledges and confirms that the rate of liquidated damages set out
in this Clause 13.10 represent a genuine pre-estimate of the anticipated losses and costs to
the Authority in the event of a delay in the occurrence of the Commercial Operation Date.

(d)

If any part of this Clause 13.10 is found for any reason to be void, invalid or otherwise
inoperative so as to disentitle the Authority from claiming delay liquidated damages, the
Authority shall be entitled to claim against the Concessionaire damages at law for the
Concessionaire's delay in achieving the Commercial Operation Date by the Scheduled
Commercial Operation Date.

Partial Commercial Operation Date
(a)

The Concessionaire shall be entitled to commence operations at the Terminal and the
provision of Services from the Commercial Operation Date subject to compliance with
Clause 13.9.

(b)

Notwithstanding anything to the contrary stated in Clause 13.11(a), the Concessionaire may
with the prior written approval of the Authority (such approval shall not be unreasonably
withheld or delayed) commence partial commercial operations at the Terminal prior to the
occurrence of the Commercial Operation Date, provided that the Concessionaire proves to
the reasonable satisfaction of the Authority that:
(i)

the Works in relation to that part of the Terminal at which the Concessionaire wishes
to commence operations is complete, meets the Authority's Requirements set out at
Part 1 of Schedule 12 (Authority's Requirements) and is capable of being
commercially operated, although the entire Terminal is incomplete;

(ii)

without limiting paragraph (i) above, the Concessionaire shall have procured and
installed all the Port Crafts and is in a position to provide the Marine Services to all
users of the Port (including itself and the Users of the Terminal) in accordance with
Clause 14.5 and Part 1 of Schedule 6 (Service Specifications);

(iii)

the Port has been notified in the Official Gazette as a 'customs port';

(iv)

the Concessionaire has opened and established the port fund account and the
Pilotage account in accordance with Clause 17.4(f); and

(v)

the Concessionaire has procured firm commitments from its Subcontractors assuring
the delivery, installation and commissioning of all Moveable Assets and the
completion of all other parts of the Works that have not been completed by the
Partial Commercial Operation Date will be completed by the Scheduled Commercial
Operation Date.

A failure by the Authority to respond to a request of the Concessionaire within fifteen (15)
days of receipt of the Concessionaire's notice shall be deemed to be an approval by the
Authority of the commencement of partial commercial operations at the Terminal.
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(c)

The date on which the Concessionaire commences partial commercial operations of the
Terminal after receipt of the Authority's approval shall be the Partial Commercial
Operation Date.

(d)

The commercial operations of the Terminal by the Concessionaire from the Partial
Commercial Operation Date and until the Commercial Operation Date shall be subject to the
following conditions:
(i)

such partial commercial operations shall be at the entire risk, cost and responsibility
of the Concessionaire;

(ii)

the Concessionaire shall be liable to pay to the Authority twenty five per cent (25%)
of the revenues accrued to the Concessionaire from the Partial Commercial
Operation Date until the Commercial Operation Date and such dues shall either be:
(A)

reduced from the amount of Grant that the Authority must pay to the
Concessionaire for the period of such partial commercial operations and
subsequent periods; or

(B)

added to the Premium to be paid by the Concessionaire to the Authority,

as the case may be; and
(iii)

the Concessionaire's obligation to complete the Works and achieve the Commercial
Operation Date by the Scheduled Commercial Operation Date shall not be affected
by such partial commercial operations of the Terminal. If the Concessionaire is
unable to achieve the Commercial Operation Date by the Scheduled Commercial
Operation Date, then in addition to any liquidated damages payable by the
Concessionaire to the Authority under Clause 13.10, the Authority may, at its sole
discretion, appropriate any and all revenues earned by the Concessionaire from the
Partial Commercial Operation Date until the Commercial Operation Date.
The Authority may, at its discretion and at the request of the Concessionaire (such
request of the Concessionaire to be authorised by the Lenders) waive or relax this
condition, if such relaxation or waiver is, in the Authority's opinion, in the interest of
the optimal development of the Terminal.

(e)

13.12

If the Concessionaire fails to achieve the Commercial Operation Date by the Longstop Date
(other than due to a Relevant Event or due to the exercise of the Authority's discretion in
accordance with Clause 13.11(d)(d)(iii) above), a Concessionaire Event of Default shall be
deemed to have occurred and the Authority shall have a right to terminate the Agreement
under Clause 26.1. Notwithstanding that the Concessionaire has commenced the partial
commercial operations of the Terminal on the date of such termination, such termination
shall be deemed to have occurred during the Construction Period and not during the Services
Period.

Independent Engineer
(a)

The Authority shall appoint the Independent Engineer in accordance with the Terms of
Reference. The Concessionaire shall cooperate with and assist the Authority in the
appointment of the Independent Engineer, in the manner specified in the Terms of
Reference.
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(b)

The Authority may, in its discretion, terminate the appointment of the Independent Engineer
at any time, but only after the appointment of another Independent Engineer in accordance
with the Terms of Reference.

(c)

If the Concessionaire has reason to believe that the Independent Engineer is not discharging
its duties and functions in a fair, efficient and diligent manner, it may make a written
representation to the Authority and seek a termination of the appointment of the Independent
Engineer. Upon receipt of such representation, the Authority shall hold a tripartite meeting
with the Concessionaire and the Independent Engineer for an amicable resolution of such
dispute, and if any difference or disagreement between the Authority and the Concessionaire
remains unresolved, the dispute shall be settled in accordance with the Dispute Resolution
Procedure. If the appointment of the Independent Engineer is terminated hereunder, the
Authority shall appoint forthwith another Independent Engineer in accordance with the
Terms of Reference.

(d)

The remuneration, cost and expenses of the Independent Engineer shall be paid by the
Authority and subject to the Terms of Reference, one half of such remuneration, costs and
expenses shall be reimbursed by the Concessionaire to the Authority within fifteen (15) days
of the receipt of a statement of expenditure from the Authority.

(e)

The Independent Engineer shall discharge the duties and functions substantially in
accordance with the Terms of Reference. The Independent Engineer shall submit regular
periodic reports to the Authority in respect of its duties and functions specified in the Terms
of Reference.

(f)

The Authority shall require the Independent Engineer to designate and notify to the
Authority and the Concessionaire up to two (2) persons employed by it to sign for and on
behalf of the Independent Engineer, and any communication or document required to be
signed by the Independent Engineer (including the Completion Certificate) shall be valid and
effective only if signed by any of the designated persons; provided that the Independent
Engineer may, by notice in writing, substitute any of the designated persons with any other
of its employees.

(g)

If either Party disputes any advice, instruction, decision, direction or award of the
Independent Engineer, or, as the case may be, the assertion or failure to assert jurisdiction,
such dispute shall be resolved in accordance with the Dispute Resolution Procedure.

(h)

No review, observation, comment or approval of the Authority or the Independent Engineer
of the Works and/or the failure of the Authority or the Independent Engineer to review,
observe, comment on or approve the Works shall relieve the Concessionaire of its
obligations and liabilities under this Agreement in any manner whatsoever. Further, neither
the Authority nor the Independent Engineer shall be liable to the Concessionaire in any
manner for any review, observation, comment or approval made or given by them in respect
of the Works.

14.

SERVICES AND MARINE SERVICES

14.1

Provision of Services
(a)

On and from the Partial Commercial Operation Date or the Commercial Operation Date, as
the case may be, until the Termination Date, the Concessionaire shall provide the Services in
accordance with Part 1 of Schedule 6, the Safety Requirements set out at Annexure 2 to
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Error! Reference source not found., Good Industry Practice, all Consents and Laws, all
Applicable S&E Laws, the S&EA, the IFC Performance Standards and the instructions of
the Conservator appointed by the Authority and any other provisions of this Agreement.

14.2

(b)

The Concessionaire shall at all times ensure that the Services are performed by appropriately
trained and qualified personnel.

(c)

The Concessionaire shall handle, store, discharge, deliver and dispose of goods and cargo at
the Terminal in accordance with the Indian Ports Act, any other applicable Law and Good
Industry Practice.

(d)

During the Services Period, the Concessionaire shall be free to handle container cargo and/or
multi-purpose cargo that is compatible with container cargo, in any proportion that it deems
fit.

Terminal Regulations
(a)

Subject to the terms of this Agreement and applicable Law, during the Term, the
Concessionaire shall have the exclusive right to:
(i)

set and amend rules and regulations in respect of the Terminal, including internal
rules, regulations or procedures regarding access to and operation of the Terminal
and as necessary to provide the Services and operate the Terminal; and

(ii)

set all standards, rules and regulations as appropriate for the safety, security,
investment, establishment, operation or maintenance of the Terminal, the Leased
Area and the Site,

provided that such rules and regulations shall not impinge on or conflict with the Port ByLaws.

14.3

(b)

The Concessionaire shall provide the Authority with a draft of any rules, regulations or
standards at least ninety (90) days prior to the date such rules, regulations or standards are to
come into effect.

(c)

The Authority may provide comments on any rules, regulations or standards provided by the
Concessionaire in accordance with Clause 14.2(b) within thirty (30) days of receipt of the
relevant rules, regulations or standards. The Concessionaire shall consider any such
comments received from the Authority and incorporate those comments that the
Concessionaire considers appropriate and consistent with Good Industry Practice.

(d)

The Concessionaire shall be responsible for publishing all rules, regulations and standards
relating to the Terminal and taking all reasonable steps to bring such rules, regulations and
standards to the attention of the Users.

Exclusivity of provision of the Services
Without prejudice to Clauses 2.3, 14.15 and 16.5, the Authority shall ensure that the Concessionaire
has the sole and exclusive right and authority to:
(a)

provide the Services to Users of the Terminal;

(b)

operate the Terminal; and
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(c)

exercise any right granted to the Concessionaire under this Agreement in respect of the
Terminal,

for the Term.
14.4

Port By-Laws and Conservator
(a)

The Authority shall issue, notify and publish the Port By-Laws for the Port in accordance
with Section 6 of the Indian Ports Act and this clause 14.4.

(b)

The Authority shall consult the Concessionaire in the preparation of the draft Port By-Laws
and seek the Concessionaire's comments on the same. The Concessionaire shall provide its
comments within thirty (30) days of receipt of such draft Port By-Laws. If the
Concessionaire fails to provide its comments within such thirty (30) day period, the
Concessionaire shall be deemed to have no comments on such draft Port By-Laws.
Notwithstanding the obligation of the Authority to consult the Concessionaire in the
preparation of the draft Port By-Laws, the Authority shall not be required to take into
account any or all of the Concessionaire's comments. The Authority shall at all times
comply with the requirements of the Indian Ports Act in issuing the Port By-Laws.

(c)

As soon as possible after the Port By-Laws have been issued, the Authority shall lay the Port
By-Laws before the Kerala State legislature in accordance with Section 6(2A) of the Indian
Ports Act.

(d)

The Authority shall appoint the Conservator for the Port under Section 7 of the Indian Ports
Act, as soon as possible after the date of this Agreement and in any event at least six (6)
months prior to the Scheduled Commercial Operation Date. Such appointment of the
Conservator shall be made in accordance with Schedule 5 (The Conservator). Immediately
after the appointment of the Conservator, the Authority shall advertise such appointment in
the Official Gazette.

(e)

The Conservator shall freely and independently exercise its duties, functions and powers
under the Indian Ports Act and the Port By-Laws, in order to maintain and preserve health
and navigational safety within the Port. The exercise of the Conservator's powers, functions
and duties shall only be subject to the Authority's control, provided that such control is
exercised in accordance with the Indian Ports Act. The Authority shall use its reasonable
endeavours to ensure that the Conservator fulfils its duties, functions and powers in an
unbiased and non-discriminatory manner.

(f)

The Concessionaire agrees that it shall at all times comply with the instructions or directions
of the Conservator and not in any way interfere with or hinder the fulfilment of the
Conservator's duties, functions and powers under the Indian Ports Act and the Port By-Laws.

(g)

If the Concessionaire is of the view that the Conservator fails or is failing to exercise its
powers in the manner specified at Clause 14.4(e), then the Concessionaire shall have the
right to make a representation to the Authority. The Authority shall consider such
representation of the Concessionaire as soon as reasonably possible and take any action that
it deems fit to redress the situation, provided that the Authority shall take such action or
notify the Concessionaire if it does not take any action within sixty (60) days of receiving a
representation from the Concessionaire. The decision of the Authority shall be final and
binding on the Concessionaire and the Conservator.
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14.5

Marine Services
(a)

Pursuant to the provisions of the Indian Ports Act, the Authority hereby appoints the
Concessionaire to provide the Marine Services to all users of the Port (including itself, Users
of the Terminal, other terminal operators that may be appointed by the Authority and users
of facilities developed in future Phases) on behalf of the Authority.

(b)

The Concessionaire shall provide the Marine Services on and from the earlier of the Partial
Commercial Operation Date or the Commercial Operation Date and until the Termination
Date within the Port Maritime Area on a round-the-clock, non-discriminatory basis, in
accordance with Part 1 of Schedule 6 (Service Specifications), Good Industry Practice, the
Port By-Laws, all Consents and Laws, all Applicable S&E Laws, the S&EA, the IFC
Performance Standards and general or special directions or instructions of the Conservator.

(c)

The Concessionaire agrees that it shall at all times during the Services Period, operate and
maintain the numbers, capacity and condition of the Port Crafts and employ such number of
Pilots in accordance with the type, number and capacity of vessels that are scheduled to call
at the Port (whether at the Terminal or at other facilities developed in future Phases).
Notwithstanding anything to the contrary in the foregoing sentence, the Concessionaire shall
at all times during the Services Period provide the Port Crafts that at a minimum complies
with the requirements of Part 1 of Schedule 6 (Service Specifications).

(d)

The Concessionaire agrees that it shall provide all users of the Port (including itself, Users of
the Terminal, other terminal operators that may be appointed by the Authority and users of
facilities developed in future Phases) with Equal Access to the Marine Services. For the
purpose of this Clause 14.5(d), Equal Access shall mean where equivalent circumstances
exist:
(i)

subject to the provisions of Clause 14.6(c), all the users of the Port shall be entitled
to the same level, timing and priority of service as that provided by the
Concessionaire to itself or to the Users of the Terminal; and

(ii)

the Concessionaire shall not unfairly discriminate against the Authority, any future
terminal operators or users of facilities developed in future Phases, by refusing to
provide any Marine Service on the same timely basis as such service is provided to
itself or the Users of the Terminal,

provided however that the Authority (either directly or through the Conservator) or any other
Government Authority shall at all times in accordance with the prevailing circumstances and
having regard in particular to the provisions of any Laws, and to matters relating to safety,
security or national emergency (economic or otherwise) or to the prevention, containing or
restriction of pollution, retain the freedom to allocate priorities for the provision of the
Marine Services. If the Authority (directly or through the Conservator) or any other
Government Authority exercises such discretion and issues directions or instructions to the
Concessionaire, then the Concessionaire shall strictly comply with the directions or
instructions of the Authority, the Conservator or other Government Authority, as the case
may be.
(e)

The Authority shall notify the Concessionaire as soon as reasonably practicable after it
becomes aware of any failure by the Concessionaire to provide the Marine Services in
accordance with Clauses 14.5(b), 14.5(c) and 14.5(d).
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14.6

14.7

(f)

Upon receipt of a notice issued in accordance with Clause 14.5(e), the Concessionaire shall
rectify or procure the rectification of any such failure so notified within seven (7) days of
notification, where such rectification is possible, unless such rectification cannot be
completed within such seven (7) day period due to scheduled maintenance of the Port Crafts
that is to be carried out in accordance with Good Industry Practice, Laws, Consents and
Applicable S&E Laws.

(g)

If the Concessionaire receives more than six (6) notices correctly issued in accordance with
Clause 14.5(e) in a consecutive period of three (3) months and the Concessionaire is
prevented from providing the Marine Services (including the operation and maintenance of
the Terminal) or any other terminal operator appointed by the Authority to develop and
operate facilities in future Phases is prevented from providing services to its users in
accordance with the terms of its contract with the Authority, as a direct result of the
circumstances giving rise to the notices issued under Clause 14.5(e), then the Authority may
at its option:
(i)

exercise its rights under Clause 16.5 in respect of the Marine Services; or

(ii)

notify the Concessionaire in accordance with Clause 26 that a Concessionaire Event
of Default has occurred.

Priorities of Berthing and Marine Services
(a)

Pursuant to the provisions of applicable Laws, specifically the Indian Ports Act and the Port
By-Laws, the Authority shall delegate the power to determine priorities of berthing and
provision of the Marine Services to the Conservator of the Port. The Concessionaire agrees
that it shall strictly comply with the directions or instructions issued by the Conservator in
this regard.

(b)

Subject to the Laws that may be in force from time to time, the Authority shall use its best
endeavours to cause the Conservator to follow a policy of non-discrimination with regard to
the classes or descriptions of vessel traffic that are permitted to use the terminals at the Port
(including the Terminal) and not to impose limitations on vessel movements within the Port
Maritime Area or otherwise restrict the capacity of the Port (including the capacity of the
Terminal).

(c)

The Authority shall use its best endeavours to cause the Conservator to carry out allocation
of berths, Pilotage or towage services, in consultation with the Concessionaire and any other
terminal operators, and at least twelve (12) hours in advance of the actual vessel arrival(s),
provided however that the Conservator shall be entitled to take all such action as is
necessary in relation to allocation of berths, Pilotage and towage services during
emergencies or to ensure safety of vessels and berths, and the Port generally, in accordance
with the applicable Laws.

Quality Assurance
(a)

The Concessionaire shall ensure that all aspects of the Works, the Services and the Marine
Services are the subject of, and are conducted in accordance with the approved quality
assurance systems as set out in Clause 14.7(b).
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(b)

Not later than ten (10) days following the Handover Date, the Concessionaire shall submit to
the Authority a proposed quality assurance system which shall comply with Good Industry
Practice and the applicable Laws.

(c)

The Concessionaire shall, at its own cost and responsibility, appoint as soon as reasonably
practicable following the Handover Trigger Date a quality manager, who may be directly
involved in the day-to-day performance of the Works, the Services and the Marine Services,
and who shall in respect of the Works:
(i)

ensure the effective operation of and implementation of the aforementioned quality
assurance system;

(ii)

audit the aforementioned quality assurance system at regular intervals and report the
findings of such audit to the Concessionaire and the Authority;

(iii)

review the aforementioned quality assurance system at intervals agreed with the
Authority to ensure their continued suitability and effectiveness; and

(iv)

liaise with the Authority on all matters relating to quality assurance.

If the Authority is not satisfied with the appointment of the quality manager or the quality
manager's discharge of its obligations and functions, then the Authority shall have the right
to require the Concessionaire to appoint another quality manager and the Concessionaire
shall comply with such request.
(d)

14.8

The Authority may carry out periodic audits of the aforementioned quality assurance
systems at approximate intervals of three (3) months and may carry out other periodic
monitoring, spot checks and auditing of the Concessionaire's quality assurance systems. The
Concessionaire shall procure that the Authority shall have a like right in respect of any
relevant Subcontractors. The Concessionaire shall co-operate and shall procure that any
relevant Subcontractor co-operates with the Authority including providing it with all
information and documentation which it reasonably requires in connection with its rights
under this Clause 14.7.

Performance Monitoring
(a)

The Concessionaire shall monitor its performance in the delivery of the Services and the
Marine Services and submit reports of such performance to the Authority in accordance with
Part 3 of Schedule 6 (Service Specifications).

(b)

The Authority may elect to undertake its own performance monitoring at any stage during
the Services Period for any purpose, including determining whether the Services and the
Marine Services are being provided in accordance with this Agreement. The Concessionaire
shall use its reasonable endeavours to assist the Authority in such an exercise. The
Authority shall be entitled to notify the Concessionaire of the outcome of the performance
monitoring exercise and the Concessionaire shall have due regard to the Authority's
comments in relation to the future provision of the Services and the Marine Services.

(c)

Without prejudice to any other express rights of the Authority under this Agreement, where
the Concessionaire is found to:
(i)

be fraudulent in the submission of monitoring reports or claims for payment; or
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(ii)

have submitted at least two (2) erroneous monitoring reports, within a three (3)
month period,

the Authority may by notice to the Concessionaire increase the level of:
(A)

its monitoring; and/or

(B)

(at the Authority's option), the Concessionaire's monitoring of its own
performance,

of the Concessionaire's obligations under this Agreement in respect of the relevant Services
and the Marine Services which are the subject of such fraudulent or erroneous reporting until
such time as the Concessionaire shall have demonstrated to the reasonable satisfaction of the
Authority that it will perform (and is capable of performing) the Services and the Marine
Services in accordance with its obligations under this Agreement and that it is properly
complying with this Clause 14.8.
(d)

For the purposes of Clause 14.8(c), the Authority acknowledges that if the Concessionaire
has otherwise failed to have demonstrated to the reasonable satisfaction of the Authority as
required by Clause 14.8(c) but if:
(i)

the Concessionaire has removed the person or persons responsible for the fraudulent
reporting; or

(ii)

in the following three (3) month period following the Authority notice (if it has not
already been established) there have been no further erroneous reports of any kind,

this shall be regarded as sufficient demonstration that the Concessionaire will perform and is
capable of performing the relevant Services and the Marine Services in accordance with its
obligations under this Agreement and that it is properly complying with this Clause 14.8.
(e)

14.9

If the Authority issues a notice under Clause 14.8(c), the Concessionaire shall bear its own
costs and indemnify and keep the Authority indemnified at all times from and against all
reasonable costs and expenses incurred by or on behalf of the Authority in relation to such
increased level of monitoring arising due to circumstances referred to in Clause 14.8(c).

Consequences of Failure to Meet Performance Standards
(a)

The Authority shall notify the Concessionaire as soon as reasonably practicable after it
becomes aware of any failure by the Concessionaire to perform the Services and the Marine
Services in accordance with the Performance Standards.

(b)

Upon receipt of a notice issued in accordance with Clause 14.9(a), the Concessionaire shall
rectify or procure the rectification of any such failure so notified within one hundred and
twenty (120) days of notification.

(c)

If the Concessionaire fails to rectify or procure the rectification of a failure to meet the
Performance Standards within such one hundred and twenty (120) day period, then the
Authority shall be entitled to invoke the Operational Performance Bond. If the Authority
invokes the Operational Performance Bond in accordance with this Clause, the
Concessionaire shall renew such Operational Performance Bond within seven (7) days of
such invocation and shall rectify or procure the rectification of a failure to meet the

57

Final Concession Agreement
Approved by Government of Kerala
12 April, 2011

Performance Standards within a further one hundred and eighty (180) day period of the date
of such invocation.
(d)

If the Concessionaire:
(i)

fails to renew the Operational Performance Bond; or

(ii)

rectify or procure the rectification of its failure to meet the Performance Standards
within the further one hundred and eighty (180) day period,

in accordance with Clause 14.9(c), then the Authority may notify the Concessionaire in
accordance with Clause 26 that a Concessionaire Event of Default has occurred.
(e)

14.10

This Agreement shall not be capable of being terminated for the Concessionaire's failure to
meet or rectify its failure to meet the Performance Standards in performing the Services and
the Marine Services, to the extent that the Concessionaire's failure to perform the Services
and the Marine Services in accordance with the Performance Standards is directly
attributable to:
(i)

a Force Majeure Event;

(ii)

a Relevant Change in Law;

(iii)

the Conservator's failure to exercise its functions, duties and powers in the manner
specified at Clause 14.4(e) that has been redressed by the Authority in accordance
with Clause 14.4(g); or

(iv)

the Concessionaire's strict compliance with directions or instructions issued by the
Authority in accordance with Clause 14.5(d) or Clause 14.6(b).

Utilities
The Concessionaire shall be responsible for the payment of Utilities consumed at the Terminal and
in the provision of the Services and the Marine Services on and from the Commercial Operation
Date in accordance with the charges of the relevant agency making available the Utilities.

14.11

Staff
(a)

The Concessionaire shall comply with and/or procure compliance with any notice issued by
the Authority from time to time requiring the removal from the Terminal, the Leased Area or
the Site of any person employed thereon who in the opinion of the Authority, acting
reasonably, is not acceptable on the grounds of risk to themselves or an Authority Related
Person or property and that such persons shall not be employed again upon the Project
without the written consent of the Authority.

(b)

The Concessionaire shall ensure that:
(i)

there shall be at all times a sufficient number of staff (including all relevant grades
of supervisory staff) engaged in the provision of the Services and the Marine
Services with the requisite level of skill and experience. This obligation shall
include ensuring that there are sufficient staff to cover periods of holiday, sickness,
other absences and anticipated and actual peaks in demand for each of the Services
or the Marine Services; and
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(ii)

14.12

14.13

all staff receive such training and supervision as is necessary to ensure the proper
performance of the Services and the Marine Services under this Agreement.

(c)

The Concessionaire shall ensure that there are set up and maintained by it and by all
Subcontractors involved in the provision of the Services and the Marine Services, personnel
policies and procedures covering all relevant matters (including discipline, grievance, equal
opportunities and health and safety). The Concessionaire shall ensure that the terms and
implementation of such policies and procedures comply with Law and Good Industry
Practice and that they are published in written form and that copies of them (and any
revisions and amendments to them) are forthwith issued to the Authority as soon as
reasonably practicable after the date of publication and the Authority agrees and
acknowledges that the Concessionaire is free to determine its personnel policies, provided
that such personnel policies comply with Law.

(d)

The Concessionaire shall use its reasonable endeavours to maintain good industrial relations
amongst the personnel employed by it for the provision of the Services and the Marine
Services.

(e)

The Authority shall use its reasonable endeavours to notify the Services and the Marine
Services as "essential services" pursuant to the Kerala Essential Services Maintenance Act,
1994 as soon as reasonably practicable following the date of this Agreement.

Operating Manual
(a)

The Concessionaire shall throughout the Services Period maintain and update an operating
and maintenance manual setting out the procedures for providing the Services and the
Marine Services (the Operating Manual).

(b)

The Concessionaire shall at the request of the Authority provide the Authority with access to
the Operating Manual in order to demonstrate that the Concessionaire has complied with its
obligation to maintain and update the Operating Manual under Clause 14.12(a).

(c)

The Concessionaire shall within ten (10) days of the Termination Date provide a copy of the
Operating Manual to the Authority.

Maintenance of the Terminal and the Port Crafts
(a)

The Concessionaire shall ensure on a continuing basis that it at all times operates and
maintains the Terminal (including the quay wall and quay furniture) and the Port Crafts to
ensure that:
(i)

the Services are provided to the Users and the Marine Services are provided to all
the users of the Port (including but not limited to the users of the future phases of the
Port);

(ii)

the Terminal (including the quay wall and quay furniture) and the Port Crafts are
kept in good structural order and good working condition (subject to fair wear and
tear);

(iii)

it can maintain the design intention of the Terminal and the Port Crafts to achieve
their full working life as set out in Part 2 of Schedule 6 (Service Specifications) for
the duration of the Term;
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14.14

(iv)

the requirements of Part 2 of Schedule 6 (Service Requirements) are complied with;
and

(v)

the Terminal and the Port Crafts are handed back to the Authority on the Expiry
Date in a condition complying with the Hand-back Requirements.

(b)

If the Authority reasonably believes that the Concessionaire is in breach of its obligations
under Clause 14.13(a) then it may carry out or procure the carrying out of a survey of the
Terminal and/or the Port Crafts to assess whether the Terminal and/or the Port Crafts are
being maintained in accordance with Clause 14.13(a) provided that the Concessionaire has
ten (10) days notice of the date of such survey.

(c)

When carrying out any survey, the Authority shall use reasonable endeavours to minimise
any disruption caused to the provision of the Services and the Marine Services. The cost of
the survey, except where Clause 14.13(d) applies, shall be borne by the Authority. The
Concessionaire shall give the Authority (free of charge) any reasonable assistance required
by the Authority from time to time during the carrying out of any survey.

(d)

If a survey shows that the Concessionaire has not complied or is not complying with its
obligations under Clause 14.13(a), the Authority shall:
(i)

notify the Concessionaire of the standard that the condition of the Terminal and/or
the Port Crafts should be in to comply with its obligations under Clause 14.13(a) and
this Agreement generally;

(ii)

specify a reasonable period within which the Concessionaire must carry out such
rectification and/or maintenance work; and

(iii)

be entitled to be reimbursed by the Concessionaire for the cost of the survey and any
administrative costs incurred by the Authority in relation to the survey.

(e)

The Concessionaire shall carry out such rectification and/or maintenance work within the
period specified by the Authority and any costs it incurs in carrying out such rectification
and/or maintenance work shall be at its own expense.

(f)

In the event of any failure by the Concessionaire to comply with Clause 14.13(d), the
Authority shall be entitled to exercise its right of access and remedy such breach in
accordance with Good Industry Practice and shall recover any costs or expenses incurred in
so doing from the Concessionaire as a debt due and shall be entitled to call for payment of
such amounts under the Operational Performance Bond.

Maintenance of Civil Infrastructure and Marine Infrastructure
(a)

The Authority shall ensure on a continuing basis that from the Handover Date until the
Termination Date, the Civil Infrastructure (other than the quay wall and quay furniture) and
the Marine Infrastructure is maintained to ensure the:
(i)

efficient, safe and reliable use of the Terminal by Users; and

(ii)

the Civil Infrastructure (other than the quay wall and quay furniture) and the Marine
Infrastructure is kept in good working order (subject to fair wear and tear) in
accordance with this Agreement.
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14.15

14.16

14.17

(b)

The Authority shall undertake routine repair and maintenance of the Civil Infrastructure
(other than the quay wall and the quay furniture) and the Marine Infrastructure in a manner
which minimises disruption to the Marine Services.

(c)

If the Authority fails to comply with Clause Error! Reference source not found. within a
reasonable time of the Concessionaire issuing a notice requiring the Authority to comply
with Clause Error! Reference source not found., the Concessionaire shall be entitled to
exercise its right of access the Civil Infrastructure (other than the quay wall and the quay
furniture) and the Marine Infrastructure and remedy such breach in accordance with Good
Industry Practice and the Concessionaire may recover the actual costs or expenses incurred
in doing so from the Authority.

Maintenance Dredging
(a)

The Authority shall carry out, at its own cost and expense any maintenance dredging that
may be required to be done at the outer approach channel, the turning circle and the Port
basin, where such maintenance dredging is required as a result of the occurrence of siltation
that reduces the depths at the outer approach channel, turning circle or the Port basin. In
carrying out such maintenance dredging, the Authority shall ensure that the depths at the
approach channel and the Port basin are maintained at the depths specified in Part 1 of
Schedule 2.

(b)

In carrying out such maintenance dredging, the Authority shall use its reasonable endeavours
to minimize disruptions to the provision of the Services and/or the Marine Services by the
Concessionaire in accordance with the terms of this Agreement.

Emergencies
(a)

If an emergency arises during the Services Period which cannot be dealt with by
performance of the Services or the Marine Services, the Authority may (unless the Authority
exercises its right to step-in pursuant to Clause 16.5) instruct the Concessionaire to use its
best endeavours to procure that such additional or alternative services are undertaken by the
Concessionaire as and when required by the Authority to ensure that such emergency is dealt
with and normal operation of the Terminal and the provision of the Services and the Marine
Services resumes as soon as is reasonably practicable provided that the Concessionaire shall
not be obliged to provide any service which it is neither qualified nor competent to provide.

(b)

The properly incurred costs of the Concessionaire of any additional or alternative services
provided to the Authority under Clause 14.16(a) shall be borne by the Authority and paid
against the Concessionaire's invoice in accordance with this Agreement. If such costs are
not agreed, the matter shall be referred to the Dispute Resolution Procedure.

Modifications to the Terminal or Port Crafts
The Concessionaire shall not carry out any material modifications to the Terminal or the Port Crafts,
other than modifications (including a replacement of the Moveable Assets at the Terminal and the
Port Crafts) that are necessary to operate the Terminal and the Port Crafts in accordance with
Schedule 6 (Service Specifications) and Good Industry Practice; provided that the Concessionaire
shall notify the Authority of the proposed modifications along with particulars thereof at least fifteen
(15) days before commencing work on such modifications and shall reasonably consider any
suggestions that the Authority may make within fifteen (15) days of receiving the Concessionaire's
proposal.
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14.18

Excuse from Obligations
The Concessionaire shall not be in breach of any of its obligations under this Agreement to the
extent that the Terminal is not available to Users on account of any of the following events:
(a)

a Force Majeure Event;

(b)

measures taken to ensure the safe use of the Terminal, except when unsafe conditions
occurred because of the Concessionaire's failure to perform its obligations under this
Agreement; and

(c)

compliance with a request of the Authority or other Government Authority for the closure of
a part or all of the Terminal.

Notwithstanding the above, the Concessionaire shall keep all unaffected parts of the Terminal open
to Users, provided that they can be safely operated.
14.19

Concessionaire's Records
(a)

(b)

The Concessionaire shall (and shall procure that each Subcontractor shall) at all times:
(i)

maintain a full record of particulars of the costs of performing the Works, the
Services, the Marine Services and any other obligations under this Agreement;

(ii)

upon request by the Authority, provide a written summary of any of the costs
referred to in Clause 14.19(a)(i), including details of any funds held by the
Concessionaire specifically to cover such costs, in such form and detail as the
Authority may reasonably require to enable the Authority to monitor the
performance by the Concessionaire of its obligations under this Agreement; and

(iii)

provide such facilities as the Authority may reasonably require for its
representatives to visit any place where the records are held and examine the records
maintained under this Clause 14.19.

Compliance with Clause 14.19(a) shall require the Concessionaire to keep (and where
appropriate to procure that each Subcontractor shall keep) books of account in accordance
with best accountancy practices with respect to this Agreement, showing in detail:
(i)

administrative overheads;

(ii)

payments to Subcontractors;

(iii)

capital and revenue expenditure; and

(iv)

such other items as the Authority may reasonably require from time to time to
conduct costs audits for verification of cost expenditure or estimated expenditure,
for the purpose of this Agreement,

and the Concessionaire shall have (and procure that its Subcontractors shall have) the books
of account, available for inspection by the Authority (and its advisers) upon reasonable
notice, and shall promptly present a written report of these to the Authority as and when
requested.
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(c)

The Concessionaire shall maintain detailed records relating to the performance of the Works
and the delivery of the Services and the Marine Services, in each case in accordance with
Good Industry Practice, the requirements of Clause 14.19 and any applicable Laws.

(d)

Without prejudice to Clause 14.19(c), the Concessionaire shall ensure that the following are
maintained:
(i)

a full record of all incidents relating to health, safety and security which occur
during the term of this Agreement; and

(ii)

full records of all maintenance procedures carried out during the term of this
Agreement,

and the Concessionaire shall have such items referred to in this Clause 14.19(d) available for
inspection by the Authority (and its advisers) upon reasonable notice, and shall present a
report of them to the Authority as and when requested.
(e)

The Concessionaire shall permit all records referred to in this Clause 14.19 to be examined
and copied from time to time by the Authority's auditor (whether internal or external) and
other representatives of the Authority who reasonably require access to the same.

(f)

The records referred to in this Clause 14.19 shall be retained for a period of at least five (5)
years after the Concessionaire's obligations under this Agreement have come to an end.

(g)

Upon termination or expiry of this Agreement, and in the event that the Authority wishes to
enter into another agreement for the operation and management of a project the same as or
similar to the Project, the Concessionaire shall (and shall use reasonable endeavours to
ensure that its Subcontractor shall) comply with all reasonable requests of the Authority to
provide information relating to the Concessionaire's costs of operating and maintaining the
Project.

(h)

The Concessionaire shall:
(i)

provide to the Authority on 30 June, 30 September, 31 December and 31 March
each year a document listing all information provided by it to the Lenders during the
preceding three (3) month period and, at the request of the Authority, provide to the
Authority any information provided by it to the Lenders during the term of the
Agreement and following the expiry of the Financing Documents, any financial
information relating to the Project that the Authority may reasonably require; and

(ii)

provide to the Authority copies of its annual report and audited accounts within
thirty (30) days of publication.

15.

OPERATIONAL RIGHTS

15.1

Freedom to Operate
Subject to Clauses 14.16 and 16.5, the Concessionaire shall have the sole and exclusive right and
responsibility for the provision of Services and Marine Services and for collecting all revenues from
the operation of the Terminal.
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15.2

Rights of the Concessionaire
During the Term, the Concessionaire shall be entitled to:

15.3

(a)

destroy or dispose of any unclaimed cargo and deduct from any sales proceeds received from
the disposal of such cargo any Tariffs due to it relating to such cargo; and

(b)

institute proceedings for recovery of unrealised Tariffs, if any, or defend any claim made in
respect of such cargo by the consignee or owners against the Concessionaire.

Free Movement of Cargo
(a)

The Authority shall, and shall cause all relevant other Government Authorities to, allow free
and unrestricted passage (subject to reasonable, normal efficient customs procedures) for
containers or other cargo moving in and out of the Site and shall not, and shall cause all
relevant other Government Authorities as far as is reasonably practicably not to, restrict,
limit, interfere, hinder or prohibit passage for containers in transit via road, rail or air
between the Port and any third country.

(b)

At all times during the Term, the Authority shall ensure, or shall procure that the relevant
other Government Authorities ensure, that the Port Access Road and the other External
Infrastructure is in good condition for use by the domestic and transit containers handled at
the Terminal.

16.

SECURITY

16.1

The Authority's Security Obligations
(a)

The Authority shall provide, or procure the provision of:
(i)

land-side security within the Site, Leased Area and Terminal generally;

(ii)

sea-side security within the limits of the Port,

for the prevention of terrorism, hijackings, sabotage and/or similar acts or occurrences, in
accordance with the ISPS Code.
(b)

16.2

The Authority shall be responsible for the provision and maintenance of all perimeter
fencing around the Site, Leased Area and Terminal and the general security around the Site,
Leased Area and Terminal (including the marine areas), having full regard to the provisions
of the ISPS Code and all applicable Laws.

The Concessionaire's Security Obligations
(a)

The Concessionaire shall be responsible for its own security arrangements within the Site,
Leased Area and Terminal in order to maintain the proper and orderly conduct of its
business and the general security of the Site, Leased Area and Terminal in such a manner as
it deems fit.

(b)

The Concessionaire shall abide by and implement any reasonable instructions issued by the
Authority or any other Government Authority aiming at enhancing the security measures
within and around the Site, Leased Area and/or Terminal.
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16.3

16.4

Third Party Security Rights
(a)

Notwithstanding Clause 16.2, all Government Authorities authorised under the ISPS Code
shall be entitled, if and when deemed necessary by the relevant Government Authority, to
deploy their security personnel in the Site, Leased Area and/or Terminal.

(b)

The Authority shall, and shall use its reasonably endeavours to procure that the relevant
Government Authorities shall, take any actions they consider necessary in a manner so as to
not:
(i)

disrupt the provision of the Services and the Marine Services or the operation of the
Terminal and the Port Crafts; and

(ii)

interfere with the Concessionaire's exercise of its rights or fulfilment of its
obligations under this Agreement.

Access for the Concessionaire and the Users
Without limiting the obligations of the Authority to provide the Concessionaire, its Related Persons
and Users access to the Terminal under this Agreement and the Lease Agreement, the Authority
shall ensure that the Concessionaire, its Related Persons and the Users are allowed free ingress and
egress from the limits of the Terminal without any unreasonable interference by the Authority or any
authorised Government Authority, including the security personnel employed by or on behalf of the
Authority or an authorised Government Authority. Provided however that such access shall at all
times be subject to any security measures of or exercise of statutory powers, duties and functions by
the Authority or other Government Authority.

16.5

Authority Step-In
(a)

If the Authority or any relevant Government Authority reasonably believes that it needs to
take action in connection with the Services, the Marine Services and/or the operation and
maintenance of the Terminal and the Port Crafts (including suspension of the Services
and/or the Marine Services):
(i)

due to an emergency;

(ii)

because a serious risk is posed to the health or safety of persons or property or to the
environment; and/or

(iii)

to discharge a statutory obligation or fulfil a statutory or regulatory function or duty,

(each a Step-In Event) then the Authority shall be entitled to take action in accordance with
this Clause 16.5.
(b)

If a Step-In Event occurs and the Authority wishes to take action, the Authority shall notify
the Concessionaire in writing of the following:
(i)

the action it wishes to take;

(ii)

the reason for such action;

(iii)

the date it wishes to commence such action;
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(iv)

the time period which it believes will be necessary for such action; and

(v)

to the extent practicable, the effect on the Concessionaire and its obligation to carry
out the Works, provide the Services or the Marine Services during the period such
action is being taken,

(the Step-In Notice).
(c)

Following service of the Step-In Notice, the Authority shall take such action as set out in the
Step-In Notice and any consequential additional action as it reasonably believes is necessary
(together, the Required Action) and the Concessionaire shall give all reasonable assistance
to the Authority while it is taking the Required Action including providing its staff,
equipment and assets for use by the Authority. The Authority shall provide the
Concessionaire with notice of completion of the Required Action and shall use reasonable
endeavours to provide such advance notice as is reasonably practicable of its anticipated
completion.

(d)

Where the Required Action has been taken other than as a result of a breach by the
Concessionaire, the Authority shall undertake the Required Action in accordance with Good
Industry Practice and shall indemnify the Concessionaire against all direct losses where it
fails to do so.

(e)

During the period of any Required Action, the Authority may take over collection of and
may retain the Tariff, the Port Dues and the Vessel Related Charges collected from the
Users.

(f)

If the Concessionaire is not in breach of its obligations under this Agreement, then for so
long as and to the extent that the Required Action is taken, and this prevents the
Concessionaire from carrying out any of its obligations under this Agreement:
(i)

the Concessionaire shall be relieved from its obligations that it is unable to carry out
as a result of the Required Action; and

(ii)

in respect of the period in which the Authority is taking the Required Action and
provided that the Concessionaire provides the Authority with reasonable assistance
(such assistance to be at the expense of the Authority to the extent that incremental
costs are incurred), the Authority shall pay to the Concessionaire an amount equal to
the senior debt service and any fixed O&M fees that are payable by the
Concessionaire during any period of Required Action.

17.

TARIFF

17.1

User Tariffs
(a)

The Concessionaire shall have full freedom to set, amend, levy, collect and recover the
Tariff from the Users in respect of the use of the Terminal (including cargo handling) and
the provision of the Services.

(b)

The Concessionaire shall be entitled to offer preferential treatment to Users or potential
Users in the matter of berth allocation or Tariffs on such terms and conditions as the
Concessionaire deems fit.
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17.2

Publication
The Concessionaire is encouraged to publish and make publicly available at all times during the
Services Period, the Tariff for all the Services provided at the Terminal.

17.3

Collection of Tariffs
The Concessionaire shall be entitled to collect all Tariffs from Users either directly or through a
collection agency.

17.4

Port Dues and Vessel Related Charges
(a)

The Authority shall be free to set and revise the Port Dues in accordance with Sections 33
and 34 of the Indian Ports Act.

(b)

The Concessionaire shall make a proposal to the Authority regarding the setting or revision
of the Vessel Related Charges to be charged to the users of the Port for the provision of the
Marine Services. Such proposal shall be made not more than once every six (6) months,
commencing from the date that falls six (6) months prior to the Scheduled Commercial
Operation Date.

(c)

The Concessionaire acknowledges that the competitiveness of the Vessel Related Charges
will have a direct impact on the business of the Terminal. Accordingly, in making a proposal
to the Authority in accordance with Clause 17.4(b), the Concessionaire shall comply with
the following principles:
(i)

the proposed Vessel Related Charges should be competitive with similar charges
charged at competing ports in the region;

(ii)

the total "in-port" costs of users of the Port should be competitive with the "in-port"
costs of users of competing ports in the region; and

(iii)

without prejudice to the foregoing paragraphs, the proposed Vessel Related Charges
should be developed on a cost-recovery basis (including a reasonable return on
capital and amounts due to the Lenders), in a sustainable manner and subject to the
requirements of the Indian Ports Act.

(d)

The Authority shall consider the proposal made by the Concessionaire under Clause 17.4(b)
and may either approve or seek clarifications on such proposal within forty five (45) days of
receipt of the Concessionaire's proposal. The Concessionaire shall promptly provide the
Authority with any clarifications or further information required by the Authority in order
for the Authority to determine the Vessel Related Charges for the Port. Thereafter, the
Authority shall use its best endeavours to set and notify the Vessel Related Charges in
compliance with Section 35 of the Indian Ports Act.

(e)

Pursuant to Section 36(1) of the Indian Ports Act, the Authority hereby appoints the
Concessionaire to receive the Port Dues and the Vessel Related Charges and subject to the
control of the Authority, expend the Vessel Related Charges received by it on the objects
authorized by Section 36 of the Indian Ports Act in respect of the Port. The Authority shall
issue a notification in the Official Gazette to notify the public of such appointment.
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(f)

The Concessionaire accepts its appointment in accordance with Clause 17.4(e) and agrees
that it shall strictly comply with the provisions of Section 36 of the Indian Ports Act and for
this purpose the Concessionaire shall:
(i)

collect the Port Dues and the Vessel Related Charges in trust for the Authority;

(ii)

use its best endeavours to collect the Port Dues and the Vessel Related Charges on
behalf of the Authority, including fulfilling its obligations under and exercising its
rights under Chapter V of the Indian Ports Act, including the rights to: distrain or
arrest of a vessel, withhold the grant of port clearance, recover the Port Dues and the
Vessel Related Charges from any other port in India to which a vessel proceeds and
initiate action for the prosecution of the master for evasion;

(iii)

set up a separate port fund account and credit all the Port Dues, the Vessel Related
Charges and any other amounts stipulated in Section 36(4) of the Indian Ports Act
that have been collected by it (other than charges collected in relation to the Pilotage
services) into the port fund account;

(iv)

set up a separate Pilotage account and credit and all Pilotage charges and any other
amounts stipulated in Section 36(5a) of the Indian Ports Act that have been collected
by it into the Pilotage account;

(v)

maintain accurate and correct records and accounts of the Port Dues and the Vessel
Related Charges received by the Concessionaire on behalf of the Authority and
provide at least three (3) copies of such accounts to the Authority on a monthly
basis;

(vi)

pay the proceeds of the Port Dues collected by it in any month into any account
notified to it by the Authority, within fifteen (15) days of the end of such month;

(vii)

collect any service tax (or any other similar tax), payable by the Users in respect of
the Marine Services, on behalf of the Authority and deposit any such tax collected
with the Authority on a regular basis;

(viii)

utilize the amounts credited to the port fund account (other than the Port Dues which
shall be paid to the Authority) and the Pilotage account for the purpose of fulfilling
its obligations regarding the provision of the Port Crafts and the Marine Services,
subject always to the specific requirements of Sections 36(5) and 36(5b) of the
Indian Ports Act; and

(ix)

not:
(A)

create any Encumbrance over the port fund account or the Pilotage account,
whether in favour of the Lenders or third parties;

(B)

use any of the amounts credited to the port fund account or the Pilotage
account for any purpose other than those specified above, without the prior
written approval of the Authority; or

(C)

mix the funds credited to the port fund account or the Pilotage account with
its own funds.
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(g)

18.

To the extent that the amounts credited to the port fund account or the Pilotage account are
insufficient for the Concessionaire to meet its obligations to provide the Port Crafts and the
Marine Services pursuant to Clauses 13 and 14.5, the Concessionaire shall bear such
shortfall on its own and shall not seek any reimbursement or compensation from the
Authority.

TAXES
(a)

The Concessionaire shall pay in a timely manner all taxes, duties, levies, VAT, cess and
charges including but not limited to income tax, sales tax, exercise duty, customs duty,
service tax and octroi that may be levied, claimed or demanded from time to time by any
Government Authority in respect of the Project.

(b)

The Concessionaire may seek exemptions or special benefits that may be available to it
under any existing applicable tax Laws and the Concessionaire agrees and acknowledges
that while the Authority may assist the Concessionaire in seeking such exemptions or special
benefits, the Authority is in no way responsible for ensuring that the Concessionaire obtains
such exemptions or special benefits.

(c)

If the Concessionaire applies to the relevant Government Authority for the approval and
notification of the Site and/or any other areas contiguous with the Site as a special economic
zone in accordance with the applicable Laws, then the Authority shall use its reasonable
endeavours to assist the Concessionaire with such application and in obtaining such
approval, including (if necessary) acting as a co-developer of the Concessionaire. Provided
however that the Authority shall have no obligation whatsoever to obtain or acquire any
additional land for this purpose.

(d)

The [Grant]/[Premium] shall be paid gross of any sums due pursuant to Clause 18(a).

19.

GRANT OR PREMIUM

19.1

[Grant]/[Premium]
[The Authority agrees to provide the Concessionaire cash support by way of the Grant, which shall
be paid to the Concessionaire in the amounts and at the times stated in Part 1 of Schedule 11
(Payment).]
OR
[The Concessionaire agrees to pay the Authority the Premium in the amounts and at the times stated
in Part 1 of Schedule 11 (Payment).] [Note: The suitable provision should be chosen, based on
whether the Consortium has sought a Grant or is offering a Premium.]

19.2

Other Payments
Except where expressly provided otherwise in this Agreement, any other payments made in respect
of this Agreement shall be made in accordance with the provisions set out in Part 2 of Schedule 11
(Payment).
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20.

INSURANCES

20.1

Concessionaire Insurances

20.2

20.3

(a)

The Concessionaire shall obtain and maintain, or procure the obtaining and maintaining of,
the Concessionaire Insurances at all times during the Construction Period and the Services
Period from Acceptable Insurers.

(b)

Without limiting Clause 20.1(a), the Concessionaire shall at all times during the Services
Period, maintain Insurance Covers that include:
(i)

cover against Loss, damage or destruction to the Superstructure, the Port Crafts, the
Leased Area and assets forming part of the Leased Area;

(ii)

comprehensive third party liability insurance, including injury to or death of the
Authority's personnel or others who may enter the Terminal;

(iii)

Concessionaire's general liability arising under this Agreement;

(iv)

liability to third parties for damage to goods or property;

(v)

workmen's compensation insurance; and

(vi)

any other Insurance Cover that may be necessary to: (1) protect the Concessionaire
and its employees; and (2) protect against all Force Majeure Events that are
insurable and not otherwise covered in the foregoing paragraphs.

Notice to the Authority
(a)

No later than forty five (45) days prior to the commencement of the Construction Period or
the Operation Period, as the case may be, the Concessionaire shall provide information in
relation to the Concessionaire Insurances proposed to be maintained by it.

(b)

The Authority may require the Concessionaire to effect and maintain Insurance Covers in
addition to those that the Concessionaire proposes to maintain. If the Parties fail to agree on
the additional Insurance Covers, then the matter will be determined in accordance with the
Dispute Resolution Procedure.

(c)

The Concessionaire shall effect and maintain the Insurance Covers notified by it to the
Authority in accordance with Clause 20.2(a) or that the Authority requires it to maintain in
accordance with Clause 20.2(b).

Evidence of Concessionaire Insurances
(a)

Within fifteen (15) days of obtaining any Concessionaire Insurance, the Concessionaire shall
submit notarised true copies of the certificates of insurance, copies of insurance policies and
premia payment receipts in respect of such Concessionaire Insurance to the Authority.

(b)

No Concessionaire Insurance shall be cancelled, modified or allowed to expire or lapse until
the expiry of at least forty five (45) days after notice of such proposed cancellation,
modification or non-renewal has been delivered by the Concessionaire to the Authority.
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20.4

Remedy for Failure to Insure
If the Concessionaire fails to effect and maintain any Concessionaire Insurance, the Authority shall
have the option to effect and maintain such Concessionaire Insurance, pay premia and recover the
Cost thereof from the Concessionaire.

20.5

Waivers
The Concessionaire shall waive its right and shall ensure that all Concessionaire Insurances shall
include a waiver by the Acceptable Insurers of their right:

20.6

(a)

of subrogation or recovery against the Authority, its assigns, successors, undertakings and
their subsidiaries, Affiliates, employees, insurers and underwriters; and

(b)

to any set-off, counter-claim or any other deduction, whether by attachment or otherwise, in
respect of any liability of any person insured under any Concessionaire Insurance or in any
way connected with any Loss, liability or obligation covered by such Concessionaire
Insurance.

Uninsurable Risks
(a)

The Concessionaire will not be obliged to maintain any Insurance Cover to the extent that
such Insurance Cover is Uninsurable and the Concessionaire has complied with Clause
20.6(b).

(b)

On or prior to the date on which any Insurance Cover becomes Uninsurable, the
Concessionaire shall notify the Authority in writing of such Uninsurability and provide
written confirmation of the same from a reputable independent international insurance
consultant together with all supporting information reasonably required by the Authority in
connection with such confirmation.

(c)

The Concessionaire shall as soon as reasonably practicable following the date on which any
Insurance Cover ceases to be Uninsurable, put in place such Insurance Cover in accordance
with Clause 20.1.

21.

VARIATIONS

21.1

Concessionaire Variations
The Concessionaire may suggest potential Variations to the Authority in accordance with Part 2 of
Schedule 8 (Variations) provided that Authority shall be under no obligation to approve the
requested Variation and where the Authority does approve the requested Variation, the Authority
shall not be required to make any payment to the Concessionaire in respect of such approved
Concessionaire Variation unless the Concessionaire Variation has arisen as a result of a Relevant
Change in Law.

21.2

Authority Variations
The Authority may instruct any Variations to this Agreement in accordance with Part 1 of Schedule
8 (Variations).
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22.

CHANGE IN LAW

22.1

Relevant Change in Law
If, after the date of this Agreement, a Relevant Change in Law occurs and such Relevant Change in
Law:
(a)

increases the Concessionaire's costs or reduces its revenues;

(b)

decreases the Concessionaire's costs or increases its revenues; or

(c)

affects the Concessionaire's ability to perform its obligations under this Agreement,

then:

22.2

(i)

provided that the Concessionaire has used all reasonable endeavours to mitigate the
effects of the Relevant Change in Law on its costs or its ability to perform its
obligations under this Agreement, the Concessionaire will not be in breach of any of
its obligations under this Agreement to the extent that it is unable to perform such
obligation as a result; and

(ii)

the Concessionaire shall give the Authority a Concessionaire Variation Notice in
accordance with Part 2 of Schedule 8 (Variations).

Regulatory Change in Law
(a)

The Parties acknowledge that as at the date of this Agreement it is the intention of the
Government Authorities to reform the port sector and its operations. If after the date of this
Agreement, any Regulatory Change in Law comes into force, and such Regulatory Change:
(i)

increases the Concessionaire's costs or reduces its revenues; or

(ii)

materially and adversely affects the Concessionaire's ability to perform its
obligations under this Agreement or exercise its rights under this Agreement,

then, provided that the Concessionaire has notified the Authority of such Regulatory Change
in Law coming into force and used all reasonable endeavours to mitigate the effects of such
Regulatory Change in Law on its costs and revenues or its ability to perform its obligations
or exercise its rights under this Agreement, the Concessionaire will not be in breach of any
of its obligations under this Agreement to the extent that it is unable to perform such
obligation as a result.
(b)

On receipt of a notification from the Concessionaire pursuant to Clause 22.2(a), the
Concessionaire and the Authority shall negotiate in good faith such amendments to this
Agreement as may be required to mitigate such Regulatory Change in Law and to ensure
that the Concessionaire remains in the same net after-tax financial position that it would
have been in had such Regulatory Change in Law not occurred, such financial position being
determined by reference to the Financial Model. Such amendments may include:
(i)

an extension of the Term;

(ii)

a change in the nature of Services to be provided by the Concessionaire; and/or
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(iii)

an additional Grant being provided by the Authority to the Concessionaire or a
reduction in the Premium payable by the Concessionaire to the Authority and/or
such other similar arrangements.

(c)

Both the Authority and the Concessionaire agree that neither Party shall be obliged to agree
to any amendments that may cause any material adverse effect to its financial position or
returns to its equity shareholders/stake holders or result in a default or breach under any of
its contracts with third parties in relation to the Project (including its Lenders).

(d)

The Parties agree that if they are unable to mutually agree on any amendment to the
Concession Agreement pursuant to Clause 22.2(b), within one hundred and eighty (180)
days of the notification of such Regulatory Change in Law by the Concessionaire to the
Authority, such Regulatory Change in Law shall be deemed to be a Political Event. After
the expiry of such one hundred and eighty (180) day period, the Concessionaire shall have
the right to terminate this Agreement and sell the Superstructure and the Port Crafts to the
Authority at the Authority Termination Price in accordance with Clauses 24.4(a) and Clause
27.2.

23.

COMPENSATION EVENTS

23.1

Occurrence
If, at any time, as a direct result of the occurrence of a Compensation Event:
(a)

the Concessionaire is or is likely to be unable to comply with its obligations under this
Agreement; and/or

(b)

the Concessionaire incurs or is likely to incur costs or is likely to lose revenue, in each case
in excess of INR 1,00,00,000 (Rupees One Crore),

then the Concessionaire is entitled to apply for relief from its obligations and/or claim compensation
under this Agreement in accordance with this Clause 23 and Clause 13.7.
23.2

Relief
Subject to Clause 23.3 below, to obtain relief and/or claim compensation the Concessionaire shall:
(a)

as soon as practicable, and in any event within twenty (20) days after it became aware that
the Compensation Event has caused or is likely to cause delay, breach of an obligation under
this Agreement and/or the Concessionaire to incur costs or lose revenue, give to the
Authority a notice of its claim for an extension of time pursuant to Clause 13.7 and notice of
its claim for payment of compensation and/or relief from its obligations under the
Agreement in accordance with this Clause 23;

(b)

within ten (10) days of receipt by the Authority of the notice referred to in Clause 23.2, give
full details of the Compensation Event and any Change in Project Costs; and

(c)

demonstrate to the reasonable satisfaction of the Authority that:
(i)

the Compensation Event was the direct cause of the Change in Project Costs and/or
breach of Concessionaire's obligations under this Agreement; and
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(ii)

23.3

the Change in Project Costs and/or relief from the obligations under the Agreement
claimed, could not reasonably be expected to be mitigated or recovered by the
Concessionaire acting in accordance with Good Industry Practice.

Consequences
In the event that the Concessionaire has complied with its obligations under Clause 23.2, then:

23.4

(a)

in the case of an additional cost being incurred or revenue being lost by the Concessionaire
the Authority shall compensate the Concessionaire for the actual Change in Project Costs as
adjusted to reflect the actual costs reasonably incurred and, without double counting, for
revenue actually lost (to the extent it could not reasonably have been mitigated) less any cost
savings, within thirty (30) days of receipt of a written demand by the Concessionaire
supported by all relevant information; and

(b)

the Authority shall give the Concessionaire such relief from its obligations under the
Agreement, as is reasonable for such a Compensation Event and to the extent that other
relief is not available under any other provision of this Agreement.

Information
In the event that information is provided after the dates referred to in Clause 23.2, then the
Concessionaire shall not be entitled to any compensation or relief from its obligations under the
Agreement in respect of the period for which the information is delayed.

23.5

Disputes
If the Parties cannot agree the extent of any compensation, relief from the Concessionaire's
obligations under the Agreement, or the Authority disagrees that a Compensation Event has
occurred, or as to the consequences of such Compensation Event, or that the Concessionaire is
entitled to any relief under this Clause 23, the Parties shall resolve the matter in accordance with the
Dispute Resolution Procedure.

24.

FORCE MAJEURE EVENTS

24.1

Relief from Liability

24.2

(a)

Neither Party shall be in breach of any of its obligations under this Agreement to the extent
that it is unable to perform such obligation as a result of a Force Majeure Event (the
Affected Party) and such Force Majeure Event was not caused by the Affected Party.

(b)

Neither Party may, however, rely on a Force Majeure Event in order to avoid any liability to
make any payment due from it to the other Party under this Agreement.

Notification
(a)

On the occurrence of a Force Majeure Event, the Affected Party shall notify the other Party
as soon as practicable. The notification shall include details of the Force Majeure Event,
including evidence of its effect on the obligations of the Affected Party and any action
proposed to mitigate its effect and in the case of a Political Event or Indirect Political Event,
full details of any Change in Project Costs.
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(b)

24.3

The Affected Party shall not be entitled to any relief for any Force Majeure Event under this
Agreement, unless it complies with Clause 24.2.

Consultation
As soon as practicable following such notification, the Parties shall consult with each other in good
faith and use all reasonable endeavours to agree appropriate terms to mitigate the effects of the Force
Majeure Event and facilitate the continued performance of this Agreement.

24.4

Other consequences
(a)

If no such terms are agreed on or before the date falling eighty (80) days after the date of the
commencement of the Force Majeure Event and such Force Majeure Event is continuing or
its consequence remains such that the Affected Party is unable to comply with its obligations
under this Agreement for a period of more than one hundred and eighty (180)] days, then the
Authority may terminate this Agreement by giving twenty (20) days' written notice to the
Concessionaire.

(b)

In the event that the Concessionaire has complied with its obligations under Clause 24.2,
then in the case of an additional cost being incurred or revenue being lost by the
Concessionaire the Authority shall compensate the Concessionaire for the actual Change in
Project Costs as adjusted to reflect the actual costs reasonably incurred less any cost savings,
within thirty (30) days of receipt of a written demand by the Concessionaire supported by all
relevant information, provided that:

(c)

24.5

(i)

such entitlement shall only continue during the subsistence of a Political Event or
Indirect Political Event or its consequences and before the Termination Date; and

(ii)

upon the occurrence of an Indirect Political Event, the amount payable by the
Authority shall be reduced to the extent of the aggregate amount of the Insurance
Cover required to be maintained under the Concessionaire Insurances in relation to
damage to or loss of the Terminal. If the compensation payable exceeds the
aggregate amount of the Insurance Cover required to be maintained under the
Concessionaire Insurances, half of such excess amount shall be payable by the
Authority to the Concessionaire; and

During the subsistence of a Political Event or Indirect Political Event or its consequences
and before the Termination Date, the Authority shall pay the Concessionaire an amount
equal to the interest payments due to Lenders on the senior debt, provided that such senior
debt is still being repaid to the Lenders pursuant to the Financing Documents. Such payment
shall be in addition to any payments made under Clause 24.4(b).

Mitigation
The Affected Party shall:
(a)

use all reasonable endeavours to mitigate the effects of a Force Majeure Event upon its
ability to perform its obligations under this Agreement (without being obliged to incur
significant amounts of additional expenditure); and

(b)

notify the other as soon as its ability to perform is no longer affected by such Force Majeure
Event.
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24.6

Disputes
If the Parties are unable to agree on the occurrence of a Force Majeure Event or its impact on the
performance of obligations of the Affected Party under this Agreement, the Parties shall resolve the
matter in accordance with the Dispute Resolution Procedure. The burden of proof as to the
occurrence or impact on performance shall lie with the Affected Party.

25.

TERMINATION FOR AUTHORITY DEFAULT

25.1

Authority Events of Default
Each of the following shall be an Authority Event of Default:

25.2

(a)

the Authority fails to pay the Concessionaire any amount due and payable to it under this
Agreement within thirty (30) days of the due date and that failure continues for a further
thirty (30) days after the Concessionaire gives written notice of the same to the Authority
and, when such outstanding amount is added to all other amounts remaining unpaid by the
Authority under this Agreement, such total amount exceeds INR 1,00,00,000 (INR one
crore);

(b)

the Authority fails to achieve the Handover Date on or before the Latest Start Date (other
than as a result of any of the events referred to in Clause 10.3(h)) and the Authority has paid
the maximum permitted liquidated damages for such delay to the Concessionaire under
Clause 10.3 of this Agreement;

(c)

the Authority fails to procure that the Port is connected with the national highway and the
railway network on the hinterland in accordance with Part 2 of Schedule 2 by the Longstop
Date;

(d)

the Authority is in breach of its obligations under Clause 2.3 [and that failure continues for
sixty (60) days after the Concessionaire gives written notice of the same to the Authority];

(e)

the Authority fails to comply with any other material provision of this Agreement (other
than as a result of a Relevant Event which has not been caused by the Authority) and that
failure continues for sixty (60) days after the Concessionaire gives written notice of the same
to the Authority; or

(f)

any expropriation, sequestration or requisition of a material part of the Terminal or of any
assets used by the Concessionaire to perform its obligations under this Agreement and/or of
shares in the Concessionaire by any relevant Government Authority that is not rectified
within sixty (60) days of the date on which the Concessionaire notifies the Authority of the
same.

Remedy Plan and termination
(a)

If the Concessionaire wishes to terminate this Agreement on the occurrence of an Authority
Event of Default, it shall serve a written notice on the Authority:
(i)

specifying the Authority Event of Default that has occurred;

(ii)

giving reasonable details of the same; and

(iii)

stating that the Concessionaire intends to terminate this Agreement,
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(the Concessionaire Termination Notice).

25.3

(b)

For a period of sixty (60) days (or longer if the Concessionaire so agrees in writing)
following service of a Concessionaire Termination Notice, the Parties shall endeavour to
agree a mutually acceptable remedy plan (the Authority Remedy Plan). If the Parties are
able to agree upon an Authority Remedy Plan within such period, the Concessionaire
Termination Notice shall be deemed to be revoked and the Authority shall comply with such
Authority Remedy Plan. If the Parties are unable to agree an Authority Remedy Plan within
such period the matter shall be determined in accordance with the Dispute Resolution
Procedure.

(c)

If the Authority fails to comply with the agreed or determined Authority Remedy Plan, the
Concessionaire shall be entitled to terminate this Agreement on notice to the Authority with
immediate effect.

Termination for Convenience
The Authority may at any time terminate this Agreement for any reason by giving the
Concessionaire a notice which specifies that this Agreement will terminate on the date that is not less
than sixty (60) days after the date of such notice.

26.

TERMINATION FOR CONCESSIONAIRE DEFAULT

26.1

Concessionaire Events of Default
Each of the following shall be a Concessionaire Event of Default:
(a)

the Concessionaire fails to pay to the Authority any amount due and payable to it under this
Agreement, within thirty (30) days of the due date and that failure continues for thirty (30)
days after the Authority gives written notice of the same to the Concessionaire and when
such outstanding amount is added to all other amounts remaining unpaid by the
Concessionaire, such amount exceeds INR 1,00,00,000 (INR one crore);

(b)

any representation or warranty given by the Concessionaire under this Agreement is or
proves to be incorrect in a material respect at the time it was made (other than as a result of a
Relevant Event) and the Concessionaire fails to remedy the same within thirty (30) days
after the Authority gives it written notice of the same;

(c)

the Concessionaire fails to comply with any other material provision of this Agreement
(other than as a result of a Relevant Event) and (save in the case of a failure to comply with
Clause 31.2) that failure continues for sixty (60) days after the Authority gives written notice
of the same to the Concessionaire;

(d)

the circumstances referred to in Clause 12.1(b) occur;

(e)

the Concessionaire fails to achieve the Commercial Operate Date (other than as a result of a
Relevant Event) within forty (40) weeks of the Scheduled Commercial Operation Date;

(f)

other than by reason of a Relevant Event, the Concessionaire abandons the Works, the
Services (including the operation and maintenance of the Terminal) or the Marine Services
(including the operation and maintenance of the Port Crafts) for a continuous period of one
hundred and twenty (120) days;
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(g)

the circumstances referred to in Clause 14.5(g)(ii) occur other than as a result of a Relevant
Event;

(h)

the circumstances referred to in Clause 10.1(g)(vii) occur;

(i)

the Concessionaire terminates or suspends (for a period of more than ninety (90) days) the
O&M Agreement prior to the expiration of five (5) years from the Commercial Operation
Date, without appointing a substitute Subcontractor in compliance with Clause 5.1(e) within
ninety (90) days of such termination or prolonged suspension;

(j)

other than by reason of a Relevant Event, the Concessionaire incurs more than INR
1,00,00,000 (INR one crore) of performance liquidated damages in any calendar month at
least three (3) separate times in a calendar year;

(k)

the Terminal, the Services or the Marine Services are unavailable for operations and usage
by Users for a period of thirty (30) consecutive days in any Year;

(l)

the credit rating of the provider of any Bond falls below A1 by Moody's or A+ by S&P or
any equivalent Indian rating and the Concessionaire fails to provide replacement Bonds from
a provider with an acceptable credit rating within twenty (20) days of the date on which the
original provider's credit rating ceased to be as specified above;

(m)

the Concessionaire fails to provide a replacement Bond within five (5) days of the date on
which such Bond has expired or is called in accordance with its terms, if such expiration or
call occurs during the period for which the Bond is required to be valid and effective;

(n)

the occurrence of a material breach of the terms and conditions of the Financing Documents
or a continuous default by the Concessionaire in meeting its debt service obligations under
the Financing Documents for a minimum period of three (3) continuous months;

(o)

a breach of any of the Project Documents or the Subcontracts that has a material adverse
effect on the Concessionaire's ability to fulfil its obligations under this Agreement;

(p)

the Concessionaire creates an Encumbrance in breach of this Agreement;

(q)

a Change in Ownership has occurred in breach of Clause 6;

(r)

there occurs a change in Control over:

(s)

(i)

the Technical Member or any of its Affiliates whose credentials had been relied on
by the Consortium to demonstrate that the Consortium has the technical capacity to
execute and implement the Project; or

(ii)

the Person that has been appointed to provide operation and maintenance services
under the O&M Agreement in accordance with Clause 5.1; or

(iii)

the Person that has been awarded a sub-concession in accordance with Clause 5.2;

if it is found that the Consortium failed to meet one or more of the qualification criteria
stipulated in the RFQ to qualify for the award of the Project or that the Consortium has made
any material misrepresentation or provided any materially incorrect or false information in
its qualification application or its bid for the award of the Project; and
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(t)

26.2

the occurrence of any of the following events:
(i)

an execution is levied in respect of the Concessionaire's assets;

(ii)

the passing of a resolution for the bankruptcy, insolvency, winding up, liquidation
of, or other similar proceeding relating to the Concessionaire;

(iii)

the appointment of a trustee, liquidator, custodian, or similar person in a proceeding
referred to in Clause 26.1(t)(i), which appointment has not been set aside or stayed
within sixty (60) days of such appointment; or

(iv)

the making by a court having jurisdiction of an order winding up or otherwise
confirming the bankruptcy or insolvency of the Concessionaire, which order has not
been set aside or stayed within sixty (60) days.

Remedy Plan and termination
(a)

If the Authority wishes to terminate this Agreement on the occurrence of a Concessionaire
Event of Default, it must serve a written notice on the Concessionaire:
(i)

specifying the Concessionaire Event of Default that has occurred;

(ii)

giving reasonable details of the same; and

(iii)

stating that the Authority intends to terminate this Agreement,

(the Authority Termination Notice);
(b)

For a period of sixty (60) days (or longer if the Authority so agrees in writing) following
service of an Authority Termination Notice, the Parties shall endeavour to agree a mutually
acceptable remedy plan (the Concessionaire Remedy Plan). If the Parties are able to agree
upon a Concessionaire Remedy Plan within such period, the Authority Termination Notice
shall be deemed revoked and the Concessionaire will be obliged to comply with such
Concessionaire Remedy Plan.

(c)

If the Parties are unable to agree upon a Concessionaire Remedy Plan within such period or
the Concessionaire fails to comply with the agreed Concessionaire Remedy Plan, the
Authority shall, subject to the Direct Agreement, be entitled to terminate this Agreement on
notice to the Concessionaire with immediate effect.

27.

FINANCIAL CONSEQUENCES OF TERMINATION

27.1

Termination for Force Majeure Event
In the case of a termination pursuant to Clause 24 other than in respect of Political Events, the
Authority shall purchase the Superstructure and the Port Crafts at the Force Majeure Termination
Price within twenty (20) days of the Termination Date.

27.2

Termination for Authority Default, Political Event and for Authority Convenience
In the case of a termination pursuant to Clause 25 and in the case of termination pursuant to
Clause 24 for a Political Event, the Authority shall purchase the Superstructure and the Port Crafts at
the Authority Default Termination Price within twenty (20) days of the Termination Date.
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27.3

Termination for Concessionaire Default
In the case of a termination pursuant to Clause 26 or 27.4 the Authority shall purchase the
Superstructure and the Port Crafts:
(a)

at the Concessionaire Default Termination Price if the Termination Date occurs after the
Commercial Operation Date; and

(b)

for INR [1 (one)], if the Termination Date occurs prior to the Commercial Operation Date,

within twenty (20) days of the Termination Date.
27.4

Termination on Corrupt Gifts and Fraud
(a)

The Concessionaire warrants that in entering into this Agreement it has not and its Affiliates
have not committed any Prohibited Act.

(b)

The Concessionaire shall not and shall procure that its Affiliates and their agents and
employees shall not commit any Prohibited Act. The Concessionaire shall also include in the
Subcontracts a provision requiring its Subcontractors (or anyone employed by or acting on
behalf of any of them) or any of their agents or shareholders to refrain from commiting any
Prohibited Act. If the Concessionaire, its Associates or its Subcontractors commit any
Prohibited Act, the Authority shall be entitled to act in accordance with the provisions of this
Clause 27.4.

(c)

If a Prohibited Act is committed by the Concessionaire or by an employee not acting
independently of the Concessionaire, then the Authority may terminate this Agreement by
giving notice to the Concessionaire.

(d)

If the Prohibited Act is committed by an employee of the Concessionaire acting
independently of the Concessionaire, then the Authority may give notice to the
Concessionaire of termination and this Agreement will terminate, unless within twenty (20)
days of receipt of such notice the Concessionaire terminates the employee's employment and
(if necessary) procures the performance of such part of the Works and/or the Services and/or
the Marine Services by another person.

(e)

If the Prohibited Act is committed by an Affiliate, Subcontractor or by an employee of that
Affiliate or Subcontractor not acting independently of that Affiliate or Subcontractor, then
the Authority may give notice to the Concessionaire of termination and this Agreement will
terminate, unless within twenty (20) days of receipt of such notice the Concessionaire
terminates the relevant Project Document and procures the performance of such part of the
Works and/or the Services and/or the Marine Services by another person.

(f)

If the Prohibited Act is committed by an employee of an Affiliate or a Subcontractor acting
independently of that Affiliate or Subcontractor, then the Authority may give notice to the
Concessionaire of termination and this Agreement will terminate, unless within twenty (20)
days of receipt of such notice the Affiliate or the Subcontractor terminates the employee's
employment and (if necessary) procures the performance of such part of the Works and/or
the Services and/or the Marine Services by another person.

(g)

If the Prohibited Act is committed by any other persons not specified in this Clause 27.4,
then the Authority may give notice to the Concessionaire of termination and this Agreement
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will terminate, unless within twenty (20) days of receipt of such notice the Concessionaire
procures the termination of such person's employment and of the appointment of their
employer (where not employed by the Concessionaire, an Affiliate or the Subcontractor) and
(if necessary) procures the performance of such part of the Works and/or the Services and/or
the Marine Services by another person.
(h)

Any notice of termination under this Clause 27.4 shall specify:
(i)

the nature of the Prohibited Act;

(ii)

the identity of the party whom the Authority believes has committed the Prohibited
Act; and

(iii)

the date on which this Agreement will terminate, in accordance with the applicable
provision of this Clause.

(i)

In this Clause 27.4, the expression "not acting independently of" (when used in relation to
the Concessionaire, an Affiliate or a Subcontractor) means and shall be construed as acting
with the authority of or knowledge of any one or more of the directors or senior management
of the Concessionaire, the Affiliate or the Subcontractor (as the case may be).

(j)

If this Agreement is terminated pursuant to this Clause 27.4, Clause 27.3 shall apply.

28.

OTHER CONSEQUENCES OF TERMINATION

28.1

Termination of Agreement
Notwithstanding any other provisions of this Agreement, this Agreement shall only terminate in
accordance with the express provisions of this Agreement.

28.2

Continuing Obligations
Save as otherwise expressly provided in this Agreement or as already taken into account in the
calculation of any Termination Price or other payment of compensation on termination pursuant to
this Agreement:

28.3

(a)

termination of this Agreement shall be without prejudice to any accrued rights or obligations
under this Agreement as at the date of termination; and

(b)

termination of this Agreement shall not affect the continuing rights and obligations of the
Concessionaire and the Authority under Clause 14.17, Clause 28.7, Schedule 9 (Termination
Payments), Clause 29, Clause 30, Clause 32, Clause 20, Clause 34, Clause 33, Clause 36 or
under any other provision of this Agreement which is expressed to survive termination or
which is required to give effect to such termination or the consequences of such termination.

Surveys on Expiry
(a)

No later than the date that is eighteen (18) months prior to the Expiry Date, the Authority
shall be entitled to carry out or procure the carrying out of a final survey of the Site,
Terminal and Leased Area to assess whether they have been and are being maintained by the
Concessionaire in accordance with its obligations under this Agreement.
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(b)

28.4

The Authority shall notify the Concessionaire in writing a minimum of five (5) days in
advance of the date it wishes to carry out or procure the carrying out of the final survey. The
Authority shall consider in good faith any reasonable request by the Concessionaire for the
final survey to be carried out on a different date if such request is made at least two (2) days
prior to the notified date and the Concessionaire (acting reasonably) is able to demonstrate
that carrying out the final survey on the notified date would materially prejudice the
Concessionaire's ability to provide the Services and the Marine Services.

Survey on Early Termination
During the period of any termination notice under this Agreement, the Authority shall be entitled to
carry out a final survey of the Site, Terminal and Leased Area to assess whether they have been and
are being maintained by the Concessionaire in accordance with this Agreement, provided that the
Authority has given the Concessionaire reasonable notice of such final survey.

28.5

Minimisation of Disruption
Where the Authority carries out or procures the carrying out of the final survey pursuant to Clause
28.3 or Clause 28.4, the Authority shall use reasonable endeavours to minimise any disruption
caused to the provision of the Services and the Marine Services by the Concessionaire. The
Concessionaire shall afford the Authority or any person carrying out the survey (free of charge) any
reasonable assistance required by the Concessionaire during the carrying out of the final survey.

28.6

Results of Survey
(a)

If the final survey carried out pursuant to either Clause 28.3 or Clause 28.4 shows that the
Concessionaire has not complied with or is not complying with its obligations under this
Agreement, the Authority shall:
(i)

notify the Concessionaire of the rectification and/or maintenance work which is
required to bring the condition of the Terminal and the Port Crafts to the standard
they would have been in if the Concessionaire had complied or was complying with
its obligations under this Agreement (the Required Standard);

(ii)

specify a reasonable period within which the Concessionaire must carry out such
rectification and/or maintenance work; and

(iii)

recover the cost of the survey from the Concessionaire by calling under Operational
Performance Bond;

(b)

The Concessionaire shall carry out such rectification and/or maintenance work notified
pursuant to Clause 28.6(a) (the Outstanding Work) in order to reach the Required Standard
within the period specified and any costs it incurs in carrying out the Outstanding Work shall
be at its own expense, unless otherwise instructed by the Authority where the final survey is
carried out pursuant to Clause 28.4.

(c)

If the Concessionaire has been notified under Clause 28.6(a)(i) that rectification and/or
maintenance work is required, then:
(i)

twelve (12) months prior to the Expiry Date where the final survey has been carried
out pursuant to Clause 28.3; or
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(ii)

where the final survey has been carried out pursuant to Clause 28.4 within twenty
(20) days from the Termination Date,

the Authority shall (to the extent the Outstanding Works have not been carried out in the
interim) be entitled to call for the costs of that work as quantified by the survey referred to in
Clause 28.6(a) under the Operational Performance Bond.
28.7

Transition to another Concessionaire
(a)

(b)

28.8

During the final six (6) months of the Term (where this expires by efflux of time) or during
the period of any termination notice of this Agreement, and in either case for a reasonable
period thereafter, the Concessionaire shall co-operate fully with the transfer of responsibility
for the Works and/or the Services and the Marine Services (or any of the Works and/or the
Services and the Marine Services) to the Authority or any new contractor of such works
and/or services the same or similar to the Works and/or the Services and the Marine
Services, and for the purposes of Clause 28.7(a) the meaning of the term "co-operate" shall
include:
(i)

liaising with the Authority and/or any new contractor, and providing reasonable
assistance and advice concerning the Works and/or the Services and the Marine
Services and their transfer to the Authority or to such new contractor;

(ii)

allowing any new contractor access (at reasonable times and on reasonable notice) to
the Site, the Leased Area, the Terminal and the Port Crafts but not so as to interfere
with or impede the provision of the Works and/or the Services and the Marine
Services;

(iii)

(without prejudice to the obligations of the Concessionaire pursuant to Clause 14.7)
providing to the Authority and/or to any new contractor all and any information
concerning the Site, the Leased Area, the Terminal, the Port Crafts and the Works
and/or the Services and the Marine Services which is reasonably required for the
efficient transfer of responsibility for their performance;

(iv)

transferring its rights, title and interest in and to the assets to the Authority or the
new contractor with effect on and from the Expiry Date or the Termination Date, as
the case may be; and

(v)

transferring to the Authority or the new contractor any staff employed by the
Concessionaire in respect of the Project that the Authority or the new contractor
wishes to employ following the Expiry Date or the Termination Date.

The Concessionaire shall use all reasonable endeavours so as to facilitate the smooth transfer
of responsibility for the Works and/or the Services and/or the Marine Services to a new
contractor or to the Authority, as the case may be, and the Concessionaire shall take no
action at any time during the Term or thereafter which is calculated or intended, directly or
indirectly, to prejudice or frustrate or make more difficult such transfer.

Conditions of Handback on Early Termination
The Concessionaire shall within twenty (20) days of the Termination Date take all such acts as are
reasonably necessary to hand over to the Authority (at no cost) the Site, the Terminal, the Port Crafts
and the Leased Area in a state consistent with the Hand-back Requirements and the due and proper
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performance of the Concessionaire of its obligations under this Agreement up to and including the
Termination Date.
29.

NO DOUBLE RECOVERY
(a)

Neither Party shall be entitled to seek a remedy under more than one provision of this
Agreement and/or to claim on any Insurance Cover in respect of the same event or
circumstance, and each Party shall pursue its remedies under this Agreement and/or such
policy (as the case may be) in such a manner as it in good faith believes will not result in one
Party unfairly compensating the other Party.

(b)

In particular, where a Relevant Event occurs which entitles the Concessionaire to serve a
Concessionaire Variation Notice under Schedule 8 (Variations) or seek compensation under
Clause 23 and, with the lapse of time or fulfilment of any other condition, to terminate this
Agreement, then if:
(i)

the Concessionaire receives compensation under Schedule 8 (Variations) or under
Clauses 23 or 24 in respect of that Relevant Event; and

(ii)

the Concessionaire terminates this Agreement as a result of that Relevant Event,

the relevant Termination Price shall be equitably adjusted in order to give effect to the
principle set out in Clause 29(a). The amount of such adjustment shall be agreed between
the Parties or, in the event that they are unable to agree, shall be determined in accordance
with the Dispute Resolution Procedure.
30.

INDEMNITIES

30.1

Concessionaire's Indemnity
The Concessionaire shall, subject to Clause 30.2 be responsible for, and shall release and indemnify
the Authority or any Authority Related Person on demand from and against all liability for direct
losses arising from:
(a)

death or personal injury;

(b)

loss of or damage to property (including property belonging to the Authority including the
Civil Infrastructure or for which it is responsible but excluding the, land, buildings, plant,
equipment and other assets which are the responsibility of the Concessionaire to provide
under this Agreement and which form part of the Terminal); and

(c)

third party actions, claims and/or demands brought against the Authority or any Authority
Related Person,

which may arise out of, or in consequence of, the design, construction, operation or maintenance of
the Site, Leased Area or Terminal or the act or omission, performance or non-performance by the
Concessionaire of its obligations under this Agreement or the presence on the Authority's property of
the Concessionaire or any Concessionaire Related Person.
30.2

Concessionaire not Responsible
The Concessionaire shall not be responsible or be obliged to indemnify the Authority:
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30.3

(a)

for any matter referred to in Clause 30.1 that arises as a direct result of the Concessionaire
acting on a written notice issued by the Authority; or

(b)

for any injury, loss, damage, cost and expense caused by the negligence or wilful
misconduct of the Authority or any Authority Related Person (other than to the extent such
negligence or wilful misconduct would not have occurred but for a breach by the
Concessionaire of its obligations under this Agreement) or by the breach of the Authority of
its obligations under this Agreement.

Limitation of Indemnity
An indemnity by either Party under any provision of this Agreement shall be without limitation to
any indemnity by that Party under any other provision of this Agreement.

30.4

Notification of Claims
Where either Party (the Indemnified Party) wishes to make a Claim under this Agreement against
the other (the Indemnifying Party) in relation to a Claim made against it by a third party (a Third
Party Claim), the Indemnified Party shall give notice of the relevant claim as soon as reasonably
practicable setting out full particulars of the Claim.

30.5

Conduct of Claims
Subject to the rights of the insurers under the Insurance Cover, the Indemnifying Party may at its
own expense and with the assistance and co-operation of the Indemnified Party have conduct of the
Third Party Claim including its settlement and the Indemnified Party shall not, unless the
Indemnifying Party has failed to resolve the Third Party Claim within a reasonable period, take any
action to settle or prosecute the Third Party Claim.

30.6

Costs of Claims
The Indemnifying Party shall, if it wishes to have conduct of any Third Party Claim, give reasonable
security to the Indemnified Party for any cost or liability arising out of the conduct of the Third Party
Claim by the Indemnifying Party.

30.7

Mitigation
The Indemnified Party shall at all times take all reasonable steps to minimise and mitigate any loss
for which the Indemnified Party is entitled to bring a claim against the Indemnifying Party pursuant
to this Agreement.

30.8

Subcontractor Losses
Where:
(a)

a Subcontractor is entitled to claim any compensation and/or relief from the Concessionaire
under the Subcontracts; and

(b)

the Concessionaire subsequently makes a claim against the Authority under this Agreement
in relation to such compensation and/or relief,
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the Authority waives any right to defend the Concessionaire's claim on the ground that the
Concessionaire is only required to pay compensation or grant relief to the Subcontractor under the
Subcontracts to the extent that the same is recoverable from the Authority.
31.

ASSIGNMENT

31.1

By the Authority
(a)

(b)

31.2

The Authority may assign, novate or transfer all or any part of its rights or obligations under
this Agreement without the prior written consent of the Concessionaire but with a prior
written notice of six (6) months, provided that such assignment, novation or transfer is only
to a public body, a government company, a statutory corporation or other entity that:
(i)

is a single entity;

(ii)

has the legal capacity, power and authority to become a party to and to perform the
obligations of the Authority under this Agreement; and

(iii)

has sufficient financial standing or financial resources to perform the obligations of
the Authority under this Agreement.

The Authority agrees that it shall not assign, novate or transfer all or any part of its rights or
obligations under this Agreement to another party in accordance with Clause 31.1(a) without
consulting with the Concessionaire and preparing a transition plan for the assignment,
novation or transfer of its rights or obligations to such third party.

By the Concessionaire
(a)

Unless otherwise expressly permitted by this Agreement and subject to this Clause 31.2, the
Concessionaire may not assign, novate or transfer all or any part of its rights or obligations
under this Agreement or the Project Agreements without the prior written consent of the
Authority.

(b)

The Concessionaire may assign by way of security all or any part of its rights under this
Agreement and the Project Agreements to the Lenders or any agent or trustee appointed by
them. Any such security assignment shall be on terms that such Lenders or their agent or
trustee may itself, on an enforcement of its security, assign and transfer all or any part of the
Concessionaire's rights and obligations under this Agreement to a person approved by the
Authority. If the Authority does not grant or withhold its approval within forty five (45) days
of receiving a request for such approval, the Authority will be deemed to have approved the
person chosen by the lenders as the transferee of all or any part of the Concessionaire's rights
and obligations under this Agreement.

(c)

The Concessionaire may create or permit any Encumbrance over this Agreement or the
Project Agreements or its rights, benefits and interests under this Agreement or the Project
Agreements by way of security for the performance by the Company of its obligations under
any Financing Documents.
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32.

CONFIDENTIALITY

32.1

Basic rule
Subject to Clause 32.2, each Party shall keep confidential all matters relating to this Agreement and
shall not make any disclosure, and shall use their best endeavours to prevent their employees, agents
and servants from making any disclosure, to any person of any information, data, documents, secrets,
dealings, transactions or affairs of or relating to this Agreement.

32.2

Exceptions
The confidentiality obligation of each Party shall not apply to the following:

32.3

(a)

any matter which a Party can demonstrate is already generally available and in the public
domain otherwise than as a result of a breach by it of Clause 32.1;

(b)

any disclosure which may reasonably be required for the performance of that Party's
obligations, or the enforcement of its rights, under any Subcontract;

(c)

disclosure of information which is required by any law (including any order of a court of
competent jurisdiction) or the rules of any stock exchange or governmental or regulatory
authority whether or not having the force of law;

(d)

disclosure of any information which is already lawfully in the possession of the receiving
party prior to its disclosure by the disclosing party;

(e)

the provision of information to shareholders, suppliers or Subcontractors of the
Concessionaire for purposes connected with this Agreement and to such persons
professional advisers;

(f)

the provision of information to a Lender (or potential Lender or sub-participants) or to the
professional advisers of a Lender; and

(g)

disclosure of information to enable the Concessionaire to comply with its obligations under
Clause 20.

Confidentiality Chain
Where disclosure is permitted under Clause 32.2, the recipient of the information shall (save in the
case of Clause 32.2(c)) be subject to a similar obligation of confidentiality as that contained in this
Agreement and shall be required to provide a written undertaking to that effect.

33.

GENERAL

33.1

Written waivers only
None of the provisions of this Agreement shall be considered waived by any Party unless a waiver is
given in writing by that Party.

33.2

No reliance
In entering into this Agreement no Party may rely on any representation, warranty, collateral
contract or other assurance (except those set out in this Agreement and the documents referred to in
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it) made by or on behalf of any other Party before the signature of this Agreement and each of the
Parties waives all rights and remedies which, but for this paragraph, might otherwise be available to
him in respect of any such representation, warranty, collateral contract or other assurance, provided
that nothing in this paragraph shall limit or exclude any liability for fraud.
33.3

Entire Agreement
This Agreement contains the whole agreement between the Parties relating to the subject matter of
this Agreement and supersedes all previous agreements between the Parties relating to that subject
matter.

33.4

Exclusive Remedies
If this Agreement contains an express remedy for any breach or other act or failure by a Party, then
(to the fullest extent permitted by law) that remedy shall be the sole remedy and the other Party may
not seek to rely on any other remedy that the general law may provide for any such breach, act or
failure.

33.5

Further Assistance
Each Party agrees, upon the request of the other, to execute any documents and take any further steps
as may be reasonably necessary in order to implement and give full effect to this Agreement.

33.6

Severability
The invalidity, illegality or unenforceability in whole or in part of any of the provisions of this
Agreement shall not affect the validity, legality and enforceability of the remaining part or
provisions of this Agreement.

33.7

Interest on late payments
Save where otherwise specifically provided, where any payment or sum of money due from the
Concessionaire to the Authority or from the Authority to the Concessionaire under any provision of
this Agreement is not paid on or before the due date, it shall bear interest thereon at the Prescribed
Rate from the due date (whether before or after any judgement) until actual payment.

33.8

Indirect Loss
Except as otherwise expressly provided in this Agreement, neither party is liable to the other for
Indirect Loss.

33.9

Disclaimer
(a)

The Concessionaire acknowledges that the Consortium and/or the Concessionaire has made
an independent evaluation of the Project, the RFQ, the RFP, this Agreement, the Site, local
conditions, physical qualities of ground, subsoil, channel and geology, meteorological,
hydrological and wave related data, traffic volumes and any other information provided by
the Authority or its advisors or obtained, procured or otherwise gathered prior to the
execution of this Agreement; and has determined to its satisfaction the accuracy or otherwise
thereof and the nature and extent of the difficulties, risks and hazards that are likely to arise
or that may be faced by the Concessionaire in the course of performance of its obligations
under this Agreement. The Authority makes no representation whatsoever, express, implicit
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or otherwise, regarding the accuracy and/or completeness of the information provided by it
and the Concessionaire hereby waives any claim that it may have against the Authority.
(b)

34.

The Concessionaire acknowledges and accepts the risk of inadequacy, mistake or error in or
relating to any of the matters set forth in Clause 33.9(a) and acknowledges and agrees that
the Authority shall not be liable for the same in any manner whatsoever to the
Concessionaire, the Consortium and their Affiliates or any person claiming through or under
any of them.

NOTICES
(a)

All notices or other communications under this Agreement shall be deemed to be duly given
or made when given in writing and:
(i)

when delivered, in the case of personal delivery or post; or

(ii)

when despatched, in the case of e-mail (provided that no delivery failure message is
received by the sender); or

(iii)

when received in the case of facsimile,

in each case when addressed to the relevant Party at the address given below and for the
attention of the person specified below or at such other address or for the attention of such
other person as such Party may after the date of this Agreement specify in writing for such
purpose to the other Party by notice in writing.
Authority:
[l]
For the attention of:
E-mail: [l]
Fax Number: [l]

[l]

Concessionaire: [l]
For the attention of:
E-mail: [l]
Fax Number: [l]

[l]

(b)

All notices under this Agreement must be given in writing (which shall include fax and
email).

(c)

A notice or other communication received on a non-working day or after business hours in
the place of receipt shall be deemed to be served on the next following working day in such
place.

35.

COSTS AND EXPENSES

35.1

Costs and Expenses
Each Party shall bear its own costs and expenses (including advisers' fees and expenses) in
connection with the preparation, negotiation and completion of this Agreement.

35.2

Stamp Duty
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The Concessionaire shall be responsible for paying the stamp duty that may be payable in relation to
this Agreement and all other Project Documents to which the Authority is a party.
36.

GOVERNING LAW AND DISPUTE RESOLUTION
(a)

This Agreement will be governed by the laws of India.

(b)

Save to the extent that this Agreement expressly provides otherwise, any dispute arising out
of or in connection with the interpretation, performance, breach or termination this
Agreement during or after the expiry of the last Term shall be determined in accordance with
this Clause 36. This applies whether or not an express reference to this Clause 36 is made in
this Agreement.

(c)

The Parties shall attempt in good faith to resolve any dispute or claim arising out of or
relating to this Agreement promptly through negotiations between the respective senior
executives of the Parties who have authority to settle the dispute.

(d)

All disputes arising out of or in connection with this Agreement (including any question
regarding its existence, validity or termination) during or after the expiry of the Term which
have not been resolved pursuant to Clause 36(c) within thirty (30) days of the reference to
negotiations shall be referred to arbitration in Thiruvananthapuram, India in accordance with
the Rules of Arbitration of the International Centre for Alternate Dispute Resolution (the
Rules) and shall be subject to the provisions of the Indian Arbitration and Conciliation Act
1996 (the Arbitration).

(e)

The Arbitration will be conducted in the English language.

(f)

There shall be a panel of three (3) arbitrators of whom each Party shall select one (1) and the
third arbitrator shall be appointed by the two (2) arbitrators so selected. If the two (2)
arbitrators disagree, the appointment shall be made in accordance with the Rules.

(g)

The cost of Arbitration shall form an issue between the Parties and be borne as provided in
the arbitration award.

(h)

The arbitrators shall make a reasoned award (the Award). The Parties agree that the Award
shall be final and binding on the Parties as from the date that it is made and to give effect to
the Award without delay.

(i)

The Parties agree that the Award may be enforced against the Concessionaire and/or the
Authority, as the case may be, and their respective assets wherever situated.

(j)

Performance of this Agreement shall continue during any Arbitration proceedings unless the
Parties agree to a suspension or if such continuation is impossible or is prevented on account
of the nature of the dispute.

(k)

In the event that the Concessionaire is, under Clause 36, involved in dispute resolution
proceedings that raise issues of fact or law which, in whole or in part, are substantially the
same as issues of fact or law already pending in dispute resolution proceedings under any
Subcontract, such issues shall be joined or consolidated with the issues in the ongoing
proceedings (or the ongoing proceedings shall be joined with the new proceedings under this
Agreement) at the option of the Concessionaire.
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THE PARTIES DULY EXECUTED THIS AGREEMENT as set out below on the date specified above.
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SCHEDULE 1
CONDITIONS PRECEDENT
PART 1`
AUTHORITY CONDITIONS PRECEDENT
The Authority shall fulfil the following conditions:
(a)

execute the Lease Agreement, in the form set out at Schedule 4 (Lease Agreement);

(b)

complete and provide a copy of the S&EA approved by the Ministry of Environment and Forests,
GoI prior to the appointment of the CI EPC Contractor and commencement of construction by the
Concessionaire;

(c)

obtain all the Environmental Consents from the relevant Government Authorities;

(d)

complete acquisition of the existing land required for the Civil Infrastructure, the Superstructure and
the External Infrastructure (other than the land required for the construction and completion of the
NH-47 extension, which land will be acquired by the National Highways Authority of India);

(e)

obtain a commitment from the National Highways Authority of India regarding completion of NH47 extension by the Scheduled Commercial Operation Date or complete a road adequate to be used
during construction of the Port;

(f)

issue a notification under the Indian Ports Act in relation to the Port Dues to be charged by the
Authority for the period immediately following the Commercial Operation Date;

(g)

notify the Port By-Laws in accordance with the Indian Ports Act;

(h)

issue a notification under the Indian Ports Act authorising the Concessionaire to exercise right of lien
over and/or dispose goods or exercise other remedies for recovery of unpaid tariff; and

(i)

appoint the Independent Engineer in accordance with Clause 13.12 and the Terms of Reference.
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PART 2
CONCESSIONAIRE CONDITIONS PRECEDENT
The Concessionaire shall fulfil the following conditions (if not already fulfilled on the date of execution of
this Agreement):
(a)

incorporate the Change in Ownership provisions of this Agreement in the Concessionaire's articles of
association;

(b)

deliver copies of the latest articles of association and memorandum of association of the
Concessionaire to the Authority;

(c)

pay the first instalment of the Project Development Fee to the IFC in accordance with Clause 9.3;

(d)

execute the Lease Agreement, in the form set out at Schedule 4 (Lease Agreement);

(e)

execute the CI EPC Contract, if the Prospective Tenderer or the consortium of which it is a part is
awarded the CI EPC Contractor;

(f)

submit a valid, binding and enforceable Construction Performance Bond in accordance with
Clause 9.1;

(g)

obtain all Consents required for the construction and completion of the Terminal, other than the
Environmental Clearances;

(h)

if required by Clause 5.1(e), execute the O&M Agreement in accordance with the requirements of
Clause 5.1(e);

(i)

deliver copies of all Project Documents, Subcontracts and Financing Documents to the Authority;
and

(j)

submit a legal opinion on the authority of the Concessionaire to execute and the legality, validity and
enforceability of this Agreement, the other Project Documents and all Subcontracts in accordance
with their terms.
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SCHEDULE 2
INFRASTRUCTURE
PART 1
CIVIL INFRASTRUCTURE
1.

General
The Civil Infrastructure to be constructed and maintained by the Authority are:
•

Breakwaters

•

Dredging of approach channel and Port basin

•

Reclamation works

•

Quay Walls and Furniture

•

Shore protection works

The following Civil Infrastructure will be provided to the Concessionaire:

2.

Description

Phase 1

Quay length

650m

Reclamation Works

26ha

Turning circle

700m

Stopping section

900m

Breakwater
(main)

3,340m

length

Breakwater
A new breakwater will be constructed for safe and efficient handling of vessels (in both monsoon
and non-monsoon season). The breakwater will provide shelter for the quays, the turning circle and
the stopping section of the approach channel.

Description
Breakwater
(main)

Phase 1
length

3,340m
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3.

Dredging works
The Port when constructed will have access to nearby deep water; however dredging is required to
provide sufficient depth in the access channel and in the sheltered areas within the Port Maritime
Area. The dredged depth will be as follows:

4.

Description

Phase 1

Outer Approach Channel

-20.3m CD

Turning Circle

-17.5m CD

Port Basins

-17.5m CD

Reclamation works
The existing coastline will be the boundary of the Leased Area and the Terminal will be constructed
entirely on newly reclaimed land. The reclamation works will be limited to the following level:
Reclamation level:

+4.0m CD

The Authority shall cause the CI EPC Contractor to undertake reclamation works such that the
reclaimed land within the boundary of the Leased Area will be as per applicable standards and fit for
the construction of the Terminal.
5.

Quay wall
The quay wall will be (in principle) constructed for handling containers, however allowance is made
in the design of the structure for handling of multi-purpose and general cargo and/or dry bulk.
The length of the quay in Phase 1 will be:
Quay length

6.

650m

Service quay
A service quay will be provided for safely mooring the Port Crafts operating in the Port.

7.

Quay furniture
The quay will be provided with appropriate furniture such as crane tie-down points, fenders and
mooring bollards, to allow for safe berthing and mooring of all types of vessels using the quay.
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PART 2
EXTERNAL INFRASTRUCTURE
The Authority has planned infrastructure improvements to improve the hinterland connections and facilitate
Utilities developments. These will be provided or procured by the Authority and are:
1.

Improvement of the current road from the junction with the NH 47 Bypass to the Site. This
improvement will be undertaken by the Government of Kerala.

2.

Extension of the NH 47 Bypass. This extension will be undertaken by the National Highway
Authority of India.

3.

Port Access Road development, which will be a four lane road connection from Site to the NH 47
Bypass. This will be undertaken by the Government of Kerala.

4.

Rail connection from existing Southern Railway Main Line to the Site will be undertaken by the
Government of Kerala.

5.

In order to provide drinking water at the Port, an agreement has been executed between Kerala
Water Authority (KWA) and VISL on 3 July, 2007 for implementing the scheme with Vellayani as
the source. Accordingly KWA had formulated a project proposal for a capacity of 3.30 MLD to
provide potable water to the Port.

6.

Kerala State Electricity Board (KSEB) has started work to bring 220 KV supply to Vizhinjam.

7.

Connections to the local water and electricity mains will be provided to the Site with the following
anticipated capacities in Phase 1:
•

Potable water: 3,000m3

•

Power main:

•

Telecoms and data links as appropriate

10,000kVA
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8.

Additional land will be acquired by VISL to accommodate other additional services such as
warehouse, truck terminal, rail container yard. An indicative overview of the additional available
land is presented below. A detailed map will be provided at a later stage.
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PART 3
MARINE INFRASTRUCTURE
1.

Aids to navigation
A complete system shall be provided including (but not limited to) buoys and radar system.
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SCHEDULE 3
DETAILS OF THE SITE
PART 1
SITE
2.

General
The Port will be developed directly south of the existing fishing port of Vizhinjam, Kerala, India
(see below). Access to the existing fishing port shall be maintained during and after the construction
of the Port.

The Port Concept Plan sets out a concept plan and preliminary design for the main components of
the Port and Phase 1 and has been prepared as a reference design for the Project. The Port Concept
Plan has been set out at Schedule 14 (Port Concept Plan).
The Port will be developed in Phases, the requirements per phase are provided below

Description

Phase 1

Quay length

650m

Yard area

26ha

Terminal Capacity

822,000 TEU per annum

Turning circle

700m

Stopping section

900m

Breakwater

3,340m

length
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(main)
3.

Reference level
All levels refer to Chart Datum.

4.

Rainfall
The maximum monthly rainfall is 300mm during monsoon season.

5.

Salinity
The specific weight of sea water in the area is 1035 km/m3.

6.

Sea temperatures
To be assessed by the Concessionaire

7.

Air temperature
The minimum and maximum temperatures are 10ºC and 45ºC respectively.

8.

Humidity
The maximum relative humidity at the Site is 99%.

9.

Topographical data
Topographical surveys have been carried out in July 2003. For information and results, please refer
to Appendix B of Volume II, Final Report "Field Surveys & Investigations Report" (L&T Ramboll
Consulting Engineers Ltd, 2004).

10.

Geotechnical data
Geotechnical surveys have been carried out in July 2003. For information and results, please refer to
"Field Surveys & Investigations Report" (L&T Ramboll Consulting Engineers Ltd, 2004).

11.

Seismic design criteria
Vizhinjam falls under Zone III as per the seismic map of India shown in IS: 1893 – 2002, for which
a peak horizontal ground acceleration at bedrock level of 0.08g is prescribed. It is recommended to
include an additional soil amplification factor as described by the Eurocode 8. It is noted however
that these amplification factors are not included in the Indian Standard.
Eurocode 8 specifies different soil amplification factors for Type 1 and Type 2 elastic response
spectra, where the Type 2 spectrum is considered applicable for relatively low-energy earthquakes
with a surface wave magnitude (Ms) < 5.5, such as can be expected at Vizhinjam.
For the two design soil profiles, the following is applicable:
•

Rock profile: no amplification, S = 1.0 by default
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•

Sand profile: this profile corresponds to soil type E. In this case, the soil factor for the Type
2 response spectrum is 1.6, resulting in a design peak horizontal ground acceleration of
0.128g.

From the above, it can be concluded that the Port will be exposed to a medium seismic risk.
12.

Hydrographical information
Admiralty charts are available for the Port Maritime Area:
•

Admiralty chart 708 - Cape Comorin to Mumbai

•

Admiralty chart 1566 - Cape Comorin to Cochin

Bathymetric surveys have been carried out in April 2003. Additional bathymetric and magneto
surveys are planned starting after the end of the monsoon period 2010. The results will be made
available when available. For information and results, please refer to Appendix B - Final Report Vol II - Field Surveys & Investigations Report (L&T Ramboll Consulting Engineers Ltd, 2004).
13.

Tidal levels
Local tidal levels are provided below:

14.

Highest High Water Spring

MHWS

1.01m CD

Mean Highest High Water

MHHW

0.84m CD

Mean Lowest High Water

MLHW

0.66m CD

Mean High Low Water

MHLW

0.43m CD

Mean Lowest Low Water

MLLW

0.26m CD

Lowest Low Water Spring

LLWS

0.08m CD

Wind data
As part of the feasibility study for the Port, offshore hindcast wind data for a nearby datapoint has
been purchased from BMT Argoss. For design conditions, refer to:
•

15.

Indian standard IS875.

Wave data
A return period of 1/100 year shall be applied for the design of the breakwater and berth structures.

16.

Currents

Natural currents (maximum)

0.86m/s

Vessels (propellers / thrusters)

To be determined using PIANC Report of Working Group 22,
101

Final Concession Agreement
Approved by Government of Kerala
12 April, 2011

Supplement to Bulletin no. 96 (1997 “Guidelines for the design
of armoured slopes under open piled quay walls”)
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PART 2
PORT MARITIME AREA

As shown delineated in above figure and bounded by the following coordinates:

NORTH:

A straight line running West-East through positions LAT 8° 24' N
and LONG 76° 57.5' E to a position LAT 8° 24' N and LONG 77°
03' E.

SOUTH:

A straight line running West-East through positions LAT 8° 20' N
and LONG 76° 57.5' E to a position LAT 8° 20' N and LONG 77°
03' E.

WEST:

A straight line running West-East through positions LAT 8° 24' N
and LONG 76° 57.5' E to a position LAT 8° 20' N and LONG 76°
57.5' E.

EAST:

A straight line running West-East through positions LAT 8° 24' N
and LONG 77° 03' E to a position LAT 8° 20' N and LONG 77° 03'
E.
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SCHEDULE 4
FORM OF LEASE AGREEMENT

LEASE AGREEMENT

[l]

(1) THE GOVERNMENT OF KERALA
and
(2) [CONCESSIONAIRE]

relating to the lease of the Leased Area for a New Port Terminal at Vizhinjam, Kerala, India
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THIS AGREEMENT is made on [

]

BETWEEN:
(1)

THE GOVERNOR OF THE STATE OF KERALA, represented by the Secretary to the
Department
of
Ports,
Government
of
Kerala,
Government
Secretariat,
Thiruvananthapuram - 695 001, Kerala, India (the Lessor); and

(2)

[l], a private limited company, incorporated under the Companies Act 1956, whose registered office
is at [l], India (the Lessee).

BACKGROUND:
(A)

The Lessor is developing a green-field international deep-water multi-cargo seaport at Vizhinjam,
Thiruvananthapuram District, Kerala on a public private partnership basis.

(B)

The Lessor and the Lessee have executed a concession agreement dated [l] (the Concession
Agreement), under which the Lessor has granted the Lessee the right to:
(i)

design, finance, build, equip, operate and maintain the Superstructure required for Phase 1;

(ii)

design, finance, build, equip, operate and maintain the Port Crafts required for the Port;

(iii)

operate, maintain and manage the Terminal;

(iv)

provide Services to the Users; and

(v)

provide Marine Services to the users of the Port on behalf of the Authority,

in accordance with the terms and conditions of the Concession Agreement (the Project).
(C)

The Lessor shall enter into the CI EPC Contract with the CI EPC Contractor pursuant to which the
CI EPC Contractor shall undertake the dredging and reclamation of land and shall design, construct,
erect, install, test and commission the breakwater, the shore protection, the navigation channel and
approaches to the Port, the quay walls and dredged depths alongside the berths, all as further
described at Part 1 of Schedule 2 of the Concession Agreement.

(D)

The area demarcated in the preliminary map set out at Annexure 1 hereto will be leased by the
Lessor to the Lessee on the terms and conditions set out in this Lease Agreement (the Leased Area).
Upon completion of the reclamation works by the CI EPC Contractor, the Leased Area will be more
specifically demarcated in a detailed map which will then replace the preliminary map set out at
Annexure 1.

(E)

In consideration of the payment of the Lease Rental and the execution of the Concession Agreement,
the Lessor hereby grants and the Lessee accepts the lease of the Leased Area for the Term (as
defined hereinafter), on the terms and conditions set forth herein.
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IT IS HEREBY AGREED as follows:
1.

DEFINITIONS AND INTERPRETATION

1.1

Definitions
Unless the context otherwise requires or this Agreement specifically provides otherwise, defined
terms have the meanings given in the Concession Agreement or, where not so defined, they shall
have the meanings given below:
Concession Agreement has the meaning given to it in Recital B.
Dispute shall mean any dispute, difference or controversy between the Parties arising out of, or in
connection with or in relation to this Lease Agreement.
Handover Date has the meaning given to it in Clause 6.1.
Lease Agreement means this Lease Agreement as may be amended or varied from time to time.
Leased Area has the meaning given to it in Recital C.
Lease Rental shall mean INR 1 (Rupee One) payable in respect of the Leased Area for each year
commencing from the Handover Date in accordance with the provisions of Clause 8, in
consideration of the grant of the lease in respect of the Leased Area.
Project has the meaning given to it in Recital B.
Term has the meaning given to it in Clause 6.1.

1.2

Construction
Principles of construction of this Lease Agreement shall be consistent with those stated in Clause 1.2
the Concession Agreement.

1.3

Conflict
In the event of ambiguity or any conflict between the provisions of this Lease Agreement and the
Concession Agreement, the provisions of the Concession Agreement shall prevail.

2.

GRANT OF THE LEASE

2.1

Lease
In consideration of the execution of the Concession Agreement, the payment of the Lease Rental in
accordance with Clause 7 and the covenants and warranties on the part of the Lessee, the Lessor
hereby demises exclusively to the Lessee and free of any Encumbrances (other than those permitted
to be created by the Lessee in accordance with this Lease Agreement and the Concession
Agreement), the Leased Area during the entire Term.
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2.2

Rights of Lessee
Under such demise, the Lessee is hereby entitled to peacefully hold and possess, enter upon, occupy,
enjoy the benefits of, usufruct and use of the Leased Area, together with all and singular rights,
liberties, privileges, easements and appurtenances whatsoever in the Leased Area, hereditaments or
premises or any party thereof belonging to or in anyway appurtenant thereto or enjoyed therewith,
for the duration of the Term.

2.3

Rights of Lessor in Superstructure
The Lessor confirms and acknowledges that it shall have no right, title or interest in or have any
Encumbrance over the Superstructure or other assets created, constructed, installed or brought onto
the Leased Area by the Lessee under the terms of the Concession Agreement, for the entire Term and
until transferred to the Lessor in accordance with the Concession Agreement.

2.4

Sub-lease or License
Subject to the other provisions of this Agreement and the Concession Agreement, the Lessee shall be
entitled to sub-lease or license any part of the Leased Area to any third parties, during the Term.

3.

LESSOR'S OBLIGATIONS

3.1

Possession of Leased Area
The Lessor acknowledges, confirms and undertakes that from the Handover Date and during the
Term, the Lessee shall have complete and peaceful possession of the Leased Area, free of
Encumbrances. The Lessor further acknowledges, confirms and undertakes that it shall in no event
take or permit any action (whether by way of encroachment, adverse possession or otherwise) to be
taken that affects the peaceful possession of the Lessee to the Leased Area, the Superstructure, the
Terminal or other assets that are created, constructed, installed or brought onto the Leased Area by
the Lessee, other than in accordance with the Concession Agreement.

3.2

Access
(a)

The Lessor acknowledges the right of the Lessee to enter upon, access and utilise the Leased
Area by land, air or sea, in accordance with the terms of this Lease Agreement and the
Concession Agreement, in order to facilitate compliance with the terms of the Concession
Agreement.

(b)

The Lessor shall have the right and provided further that the same is not inconsistent with
the terms of the Concession Agreement, to have access to or to grant any easements over or
rights of access or rights of way on, over, under, through or across the Leased Area during
the Term, provided that the Lessor does not hamper, interfere with, inconvenience or delay
the Lessee.

(c)

The Users of the Port will have such rights of use and access or rights of way on, over,
through or across the areas of the Port, including the Leased Area, upon making payments of
the relevant charges, if applicable, under the Concession Agreement.
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3.3

Use of Leased Area
Subject to the terms of this Agreement and the Concession Agreement, the Lessor agrees that the
Lessee shall be at liberty to use the Leased Area for implementing the Project, including the
construction of the Superstructure, repair or maintenance of the Superstructure and the Terminal and
all improvements thereon or to be constructed hereafter and the Lessee shall carry out any
modifications thereto as it deems fit in accordance with Good Industry Practice.

3.4

No Interference
The Lessor agrees that during the Term, it shall in no way interfere with, interrupt, impede or hinder
the execution of the Works or performance of the Services or the Marine Services by the Lessee at
the Leased Area or affect in any way the fulfilment of any of the obligations or the vesting of any
rights or benefits of the Lessee under the Concession Agreement.

3.5

Encroachments
The Lessor shall at all times during the Term, authorise the Lessee to remove any encroachments or
Encumbrances at the Leased Area, at the cost, expense and responsibility of the Lessor.

4.

LESSEE'S OBLIGATIONS

4.1

Lease Rental
The Lessee shall pay to the Lessor the Lease Rental in accordance with the terms of this Lease
Agreement.

4.2

4.3

Purpose
(a)

The Lessee shall use the Leased Area in accordance with this Agreement and the Concession
Agreement. The Lessee shall use the Leased Area only for the purposes of carrying out the
Works and performing the Services and the Marine Services. The Lessee shall obtain at its
own cost and expense all applicable Consents required under the Concession Agreement
necessary to use the Leased Area for the aforesaid purpose.

(b)

The Lessee shall not use or otherwise permit any third parties to use the Leased Area for any
purpose, other than the development and operation of the Terminal and fulfilment of the
Lessee's obligations or exercise of the Lessee's rights under the Concession Agreement.

(c)

The Lessee shall comply with all applicable Laws pertaining to use of the Leased Area for
execution of the Works and performance of the Services and the Marine Services and shall
keep the Lessor indemnified from all costs, damages, losses, fines, expenses and
prosecutions resulting from the breach of the Lessee's obligations under this Clause.

Payment of Utilities
The Lessee shall pay in a timely manner, all rates and charges in respect of the Utilities supplied to
and consumed by the Lessee, its employees, agents, contractors, customers and licensees at the
Leased Area.
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4.4

Access to Lessor
The Lessee shall permit the Lessor and its agents at all reasonable times and with prior notice to
enter upon and inspect the Leased Area and/or to do such work and things therein as it may consider
necessary in the premises for the protection, safety and preservation of the Leased Area.

4.5

No Third Party Rights
The Lessee shall not permit to do or consent to do anything whereby or by reason of which any right
may be acquired by others against the Lessor or enjoyed by others over the Leased Area or any part
thereof.

4.6

Indemnity
The Lessee shall indemnify and hold harmless the Lessor from any and against all claims, demands,
losses, damages, costs and expenses for which the Lessor shall or may become liable in respect of
and to the extent they arise from:
(a)

the negligent use, waste or abuse by the Lessee and/or its employees, agents, customers or
any other person claiming through or under the Lessee of the water, electricity and other
services and benefits of the Leased Area; or

(b)

loss, damage or injury to the property or person of occupants, customers or any other person
claiming through or under the Lessee by the negligent use of the Leased Area by the Lessee
or its employees, agents, contractors, licensees, customers or contributed to by any act,
omission, neglect, breach or default of the Lessee or its employees, agents, contractors,
licensees or Users; or

(c)

any breach of the provisions contained herein.

5.

OWNERSHIP

5.1

Leased Area
The Lessee acknowledges, confirms and agrees that during the Term, the ownership of the Leased
Area shall always remain vested with the Lessor.

5.2

Superstructure
The Lessor acknowledges, confirms and agrees that the ownership/ leasehold rights over and the
rights and benefits (including that of possession and disposition) in the Superstructure at the Leased
Area whether transferred to the Lessee in accordance with the provisions of the Concession
Agreement or brought into, created or installed at the Leased Area by the Lessee, or other movable
or immovable assets created, installed, constructed, located and maintained by the Lessee at the
Leased Area, shall at all times during the Term and until the transfer to the Lessor in accordance
with the Concession Agreement, vest with the Lessee.
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6.

TERM

6.1

Effectiveness and Term
This Lease Agreement shall become valid and effective on the Handover Date (as defined in the
Concession Agreement) and shall continue until the termination or expiration of the Concession
Agreement, whichever is earlier (the Term).

6.2

No Termination
The Lessor hereby agrees that this Lease Agreement shall not be terminated nor shall any
circumstances be caused or allowed to exist that shall cause this Lease Agreement to be terminated
prior to the expiry or termination of the Concession Agreement.

7.

LENDERS' RIGHTS
Subject to the provisions of the Concession Agreement, the Lessor hereby expressly agrees that in
the event of exercise of rights of the Lenders under the Direct Agreement or any similar right, the
Parties hereto shall assign or novate this Lease Agreement in favour of the Lenders’ or any other
person duly authorised by the Lenders’, within [10 (ten)] days of such an occurrence.

8.

LEASE RENTAL

8.1

Lease Rental
In consideration of the Lessor leasing the Leased Area to the Lessee and granting the rights,
privileges and benefits set forth in this Lease Agreement, the Lessee shall pay to the Lessor, the
Lease Rental in accordance with the provisions of this Clause 8.

8.2

8.3

Taxes in respect of Leased Area
(a)

The Lessee agrees that it shall bear all taxes, license or other charges, dues, assessments,
levies or outgoings in respect of the Leased Area that are leviable as on the date of this
Agreement and that the burden of all such payments shall be solely borne by the Lessee
during the Term.

(b)

If any new taxes, license or other charges, dues, assessments, levies or outgoings are levied
or if the rates thereof are changed after the date of this Agreement, the Lessee shall be
entitled to claim a Relevant Change in Law under the Concession Agreement.

Payment
The Lease Rentals in respect of the Leased Area is determined as an annual amount of INR 1 (one);
and shall be payable on each anniversary of the Handover Date.

9.

REPRESENTATIONS AND WARRANTIES

9.1

Mutual Representations and Warranties
Each Party represents and warrants to each other that the execution and delivery of this Lease
Agreement by it and the performance by it of its obligations under this Lease Agreement and the
transactions contemplated herein does not:
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(a)

violate any applicable Laws or the conditions of applicable Consents applicable to it;

(b)

conflict with, or result in a violation or breach of, or constitute (with or without notice or
lapse of time or both) a default under its charter documents;

(c)

conflict with, result in a violation or breach of, or constitute (with or without notice or
lapse of time or both) a default under any contract to which the Party is a party or by
which any of the assets of the Party are bound;

(d)

require the Party to obtain any prior consent or approval of, or make any filing with or
give any notice to, any person; or

(e)

constitute an act of bankruptcy, preference, insolvency or fraudulent conveyance under
any bankruptcy act or other applicable Law for the protection of debtors or creditors.

Each Party further represents and warrants to the other Parties that it has full power, capacity and
authority to execute and deliver this Lease Agreement and to consummate the transactions
contemplated hereby and it has obtained all necessary approvals as per applicable Laws, required for
completion of the transactions envisaged herein; and that the authorised signatory of such Party has
been duly authorised to execute this Lease Agreement.
9.2

Lessor's Representations and Warranties
The Lessor hereby represent, warrant and undertake to the Lessee that each of the following
representations, warranties and undertakings are true and accurate as on the date hereof and shall
remain true and accurate throughout the Term:
(a)

the obligations expressed to be assumed by the Lessor in this Lease Agreement are legal and
valid obligations binding on it and enforceable in accordance with the terms hereof (except
as such enforceability may be limited by the laws relating to bankruptcy, insolvency,
reorganisation, moratorium, fraudulent transfer and similar laws affecting the enforcement of
lenders’ rights generally and general equitable principles);

(b)

the execution by it of this Lease Agreement and all other agreements, contracts, documents
and writings relating to this Lease Agreement, constitute private and commercial acts and
not public or governmental acts, and that the Lessor does not benefit from any immunity
from suit, execution, attachment or other legal process in relation to itself, the Leased Area
or any of its other assets in any jurisdiction in regard to the matters set out in this Lease
Agreement;

(c)

to the knowledge of the Lessor, there are no actions, suits or proceedings pending or
threatened against or affecting the Lessor before any court or administrative body or arbitral
tribunal which are likely to have a material adverse effect on its ability to meet and carry out
its obligations under this Lease Agreement and which are likely to result in an adverse
determination for them;

(d)

from the Handover Date, the Lessee shall be entitled to quietly and peacefully possess, use,
occupy and enjoy the Leased Area and all that is entailed therein, without denial, demand,
interference, interruption, obstruction or eviction from any one; and

112

Final Concession Agreement
Approved by Government of Kerala
12 April, 2011

(e)

the Lessee shall pay and discharge all rates, taxes, charges, duties, burdens, assessments,
outgoings and impositions whatsoever, payable now or hereafter during the Term in relation
to the Leased Area.

The Lessor shall indemnify and hold harmless the Lessee, against and from all claims, damages,
losses and expenses in respect of any breach of any of the provisions of this Clause.
9.3

Lessee's Representations and Warranties
The Lessee represents and warrants to the Lessor that the following is true and accurate as of the date
hereof and shall remain true and accurate throughout the Term:
(a)

the Lessee shall maintain the Leased Area in accordance with the terms of this Lease
Agreement and the Concession Agreement and on the expiration or termination of the Term,
the Lessee shall hand back peaceful and vacant possession of the Leased Area in such
condition as is required under the terms of the Concession Agreement; and

(b)

the Lessee shall not do or cause to be done at the Leased Area or the structures thereon, any
activities, which may be contrary to any applicable Laws or applicable Consents.

The Lessee shall indemnify and hold harmless the Lessor, against and from all claims, damages,
losses and expenses in respect of any breach of any of the provisions of this Clause.
10.

ASSIGNMENT

10.1

Lessee's Rights
The Lessee may assign or transfer all or any of its obligations or liabilities or benefits under or create
any Encumbrances over this Lease Agreement to the Lenders under the Financing Documents by
way of Encumbrance.

10.2

Lessor's Consent
The Lessor agrees and consents to the transfer, assignment or novation of all of the rights and
benefits of the Lessee in favour of any third Person in whose favour all of the Lessee’s rights and
obligations under the Concession Agreement are transferred, assigned or novated in accordance with
the terms of the Concession Agreement.

11.

MISCELLANEOUS

11.1

Governing Law
The validity, interpretation and implementation of this Lease Agreement or any matter arising out of
it shall be governed by the laws of India.

11.2

Stamp Duty and other Charges
Any stamp duty, registration charges or other fees, taxes or charges of any kind whatsoever
pertaining to this Lease Agreement and the execution hereof shall be borne by the [Lessee].
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11.3

Dispute Resolution Procedure
If a dispute arises in relation to the interpretation, performance or termination of this Agreement,
then such dispute shall be determined in accordance with the Dispute Resolution Procedure in the
Concession Agreement and the same shall be deemed to be incorporated in this Agreement by
reference.

11.4

Amendment
No variation, waiver, amendment or modification of any of the terms of this Lease Agreement shall
be valid, unless it is made in writing and mutually agreed upon by the Parties.

11.5

No Waiver
The failure of a Party to insist in one or more instances, upon the strict performance of any of the
provisions of this Lease Agreement or to take advantage of any of its rights hereunder shall not be
construed as a waiver of any such provisions or relinquishment of any such rights but the same shall
continue in full force and effect.

11.6

Severability
The invalidity or enforceability, for any reason, of any part of this Lease Agreement shall not
prejudice or affect the validity or enforceability of the remainder. For abundant caution, it is
expressly clarified that if any provisions of this Lease Agreement are declared to be invalid,
unenforceable or illegal by any competent arbitral tribunal or court, such invalidity, unenforceability
or illegality shall not prejudice or affect the remaining provisions of this Lease Agreement, which
shall continue in full force and effect.

11.7

Further Assurance
The Parties agree to do all such actions, including execution of all such deeds and documents, as
may be reasonable required by the other Parties to give effect to the transaction contemplated in this
Lease Agreement. The Lessor and the Lessee further agree to provide all such co-operation and
information as may be required by the other Party in order to ensure that the Lessee is able to
undertake the implementation of the Project without hindrance, including providing such
information and/or undertakings as may be required by any Government Authorities.

114

Final Concession Agreement
Approved by Government of Kerala
12 April, 2011

ANNEXURE 1
MAP OF LEASED AREA
Note: The Leased Area will be the extent of reclaimed land and the quay wall having a length of 650 m. The
detailed map of the Leased Area will be inserted after the reclamation works are complete and on or before
the date that the Leased Area is handed over to the Concessionaire.
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SIGNATORIES
SIGNED by [
]
duly authorised for and on behalf of
GOVERNMENT OF KERALA
in the presence of:

)
)
)
)
)

SIGNED by [
]
duly authorised for and on behalf of
[CONCESSIONAIRE]
in the presence of:

)
)
)
)
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SCHEDULE 5
THE CONSERVATOR
1.

The Conservator for the Vizhinjam Port shall consist of a body of persons (the Conservator Body)
who shall be appointed by the Government of Kerala in exercise of its powers under Section 7 of the
Indian Ports Act and in accordance with the following provisions and procedures.

2.

The Conservator Body shall consist of at least three (3) persons at all times, two (2) of whom shall
be nominated by the Authority and one (1) of whom shall be nominated by the Concessionaire. The
Parties shall notify each other of the official positions, relevant particulars, names and contact details
of each such nominee as soon as reasonably practicable following the selection of the relevant
nominee or any change in any such nomination. The initial appointees to the Conservator Body shall
be provisionally indicated by the Authority and the Concessionaire within six (6) months of the date
of this Agreement and confirmed no later than eight (8) months before the Scheduled Commercial
Operation Date.
In the event that the Authority appoints other terminal operators for the development and operations
of future Phases of the Port, the Concessionaire agrees that the Authority shall have the right to
induct nominees of such other terminal operators to the Conservator Body. The Authority may then
determine the new composition of the Conservator Body and notify the appointment of any new
members in accordance with paragraph 1. Provided however that in determining the new
composition of the Conservator Body, the Authority shall at all times have a majority representation
at the Conservator Body and the Concessionaire shall at all times have the right to nominate at least
one (1) person to the Conservator Body.

3.

Following the notification of their appointment to the Conservator Body in accordance with
paragraph 1 above, the Authority may give such designations to the members of the Conservator
Body as it considers appropriate in the circumstances.

4.

The Authority and the Concessionaire shall each ensure that any persons nominated by it to the
Conservator Body shall have appropriate qualifications and experience to discharge the
responsibilities respectively assigned to such person.

5.

The Chairman of the Conservator Body (Chairman) shall be nominated by the Authority.

6.

The Conservator shall meet at least once every calendar quarter, at such time and at
Thiruvananthapuram/Vizhinjam and for such purposes as may be determined by it from time to time.
Its decisions shall be made by majority vote.

7.

Save as stated in the foregoing paragraphs and without prejudice to paragraph 8, the rules and
procedures applicable to any meetings or proceedings of the Conservator Body, and to the
responsibilities discharged by it, shall be as determined from time to time by the Authority.

8.

All day-to-day powers and duties of the Conservator under the applicable Law and all decisions
upon matters relating thereto, shall be exercised, performed and made by the Chairman or by such
other person(s) and on such other basis as may be determined by the Conservator Body from time to
time.
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SCHEDULE 6
SERVICE SPECIFICATIONS
PART 1
MARINE SERVICES
1.

General
The Marine Services shall be provided by the Concessionaire by using the Port Crafts. The
Concessionaire shall equip the Port with the Port Crafts that shall be in good working condition to
ensure safe entrance and departure of vessels in the Port in accordance with Good Industry Practice.

2.

Performance Standards for Marine Services
The Performance Standards to be maintained while providing the Marine Services are as follows:
(a)

Tug boats: At least 3 (three) tug boats shall be operational at all times, each at 60-80 ton
bollard pull.

(b)

Pilot tender: 1 (one) pilot tender shall be operational at all times at 30 knots.

(c)

Mooring launches: 2 (two) mooring launches shall be operational at all times.
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PART 2
SERVICES
1.

Services
The Concessionaire shall provide cargo and container handling Services at the Port meeting Good
Industry Practices and the other requirements of this Agreement. These Services may include the
following:

2.

•

Unloading / loading of vessels

•

Handling and (temporary) storage of cargoes and containers

•

Transhipment of containers

•

Value added services for cargoes

•

Stripping and stuffing of containers

•

Container repair and washing services

Assets
For the performance of the Services the Concessionaire shall construct and maintain the Terminal
with facilities, utilities, equipment, etc as needed for an efficient, effective and internationally
competitive port operations. Equipment to be provided shall be new or in good working conditions,
but not be older than 5 years. The equipment to be provided by the Concessionaire shall include, but
no be limited to:
•

Ship to shore gantry cranes

•

Rubber Tired or Rail Mounted Gantry Cranes

•

Forklift trucks with varying lifting capacity (from 1 to 45 tons)

•

Tractor trailer combinations

•

Trucks

All equipment (type, number, make, etc) shall be designed such to meet the performance criteria as
defined elsewhere in this Concession Agreement.
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PART 3
PERFORMANCE STANDARDS AND PERFORMANCE MONITORING
1.

Performance Standards
In providing the Services, the Concessionaire shall be required to comply with each of the following
Performance Standards from the second anniversary of Commercial Operation Date and thereafter at
all times during the Services Period:

1.1

1.2

1.3

1.4

Pre-berthing Time of Vessels
(a)

"Pre-berthing Time" in relation to any vessel calling at the Terminal, means the time that
elapses between: (i) the time of its arrival and anchoring at or outside the access channel of
the Port; and (ii) the time of its berthing at the Terminal.

(b)

The Concessionaire shall ensure that the Pre-berthing Time shall not exceed:
(i)

six (6) hours for container vessels; and

(ii)

twelve (12) hours for multi-purpose vessels.

Total Turn-around Time of Vessels
(c)

"Total Turn-around Time" in relation to any vessel calling at the Terminal, means the time
that elapses between: (i) the time of its arrival and anchoring at or outside the access channel
of the Port; and (ii) the time of its departure from the access channel of the Port, and shall
include the Pre-berthing Time.

(d)

The Concessionaire shall ensure that the Total Turn-around Time of any vessel shall not
exceed thirty six (36) hours.

Moves by Crane
(a)

"Crane Rate" in the case of containers, shall be measured by dividing total number of
containers lifted on/off from ships by the Elapsed Crane Time.

(b)

"Elapsed Crane Time" in the case of containers, is the total allocated crane hours less
operational and non-operational delays.

(c)

The Concessionaire shall ensure that the Crane Rate shall at a minimum be twenty five (25)
container moves per hour.

Berth Occupancy
(a)

"Berth Occupancy" means the average time for which all the berths at the Terminal are
occupied in any calendar year.

(b)

The Concessionaire shall ensure that the Berth Occupancy shall not exceed seventy per cent
(70%) of the time in a calendar year. Hence, the Concessionaire should plan the berth
scheduling such that the Pre-berthing Time is minimised.
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1.5

2.

Dwell Time for loading/unloading of cargo from trucks
(a)

"Dwell Time" means in relation to gateway container cargo, the time from arrival of truck at
the gate of the Terminal to departure of the truck from the gate of the Terminal.

(b)

The Concessionaire shall ensure that the Dwell Time for loading/unloading of gateway
container cargo shall not be more than six (6) hours.

Operation and Maintenance Standards
In operating and maintaining the Terminal (including the quay wall) and the Port Crafts, the
Concessionaire shall comply with the Operation and Maintenance Standards set out at Annexure 1 to
this Schedule 6.

3.

Safety Requirements
In operating and maintaining the Terminal (including the quay wall and quay furniture) and the Port
Crafts and in providing the Services and the Marine Services, the Concessionaire shall comply with
the Safety Requirements set out at Annexure 2 to this Schedule 6.

4.

Performance Reporting and Performance Monitoring
The following information shall be provided by the Concessionaire on a semi-annual basis. The
information shall be presented in a comprehensible way supported by tables and graphs.

4.1

Operational Status
The following information shall be provided with information of performance of the Services in
every calendar month, the information shall be supported by graphs and tables:

4.2

4.3

(a)

Terminal throughput broken down by type of traffic i.e. rail, road, barge, transhipment;

(b)

Operations performance report, including: compliance with Performance Standards; crane
utilisation/operating hours; crane handling rates; average yard occupancy; operating
equipment utilisation/operating hours for main items of equipment only (e.g. Rubber Tired
Gantry Cranes and Quay Cranes); and gate truck waiting times, average and maximum; and

(c)

operating procedures statement (at the start of operations only, unless subsequently
amended)

Equipment maintenance
(a)

Maintenance procedure statement (at the start of operations only, unless subsequently
amended)

(b)

Summary report of planned maintenance and unplanned repairs

Infrastructure maintenance
(a)

Planned maintenance schedule procedure statement
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(b)

Records on maintenance planned or unplanned repairs
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ANNEXURE 1 TO SCHEDULE 6
OPERATION AND MAINTENANCE STANDARDS

1.

General
The Concessionaire shall, at its own cost, promptly and diligently maintain, replace or restore all of
the facilities at the Terminal and the Port Crafts or part thereof that may be lost, damaged, destroyed
or worn out.
The Concessionaire shall abide by the operations and maintenance plan as outlined in the
Concessionaire's proposal set out at Part 2 of Schedule 12.
The Concessionaire agrees that it holds and maintains the Terminal facilities and the Port Crafts in
trust for their eventual transfer to the Authority and that it shall not take any act or fail to take any
action that will result in the value of the Terminal facilities and the Port Crafts to be diminished.
Accordingly, the Concessionaire shall carry out the repair, maintenance and replacement of the
Terminal facilities and/or the Port Crafts in a fiduciary manner.
The Concessionaire shall, at all times during the Term, at its own risk, cost, charges and expenses,
perform and pay for maintenance repairs, renewals and replacement of various type of assets and
equipment at the Terminal and the Port Crafts, whether due to use and operations or due to
deterioration of materials and/or parts, so that on the expiry or termination of the Agreement, the
same shall meet the Hand-back Requirements.
While carrying out the repair, maintenance and replacement of the project facilities, the
Concessionaire shall carry out the work in accordance with the manufacturer's recommendations and
the relevant latest Indian Standards or in its absence ISO/OISD Standards. In the event that the
Concessionaire, by necessity or otherwise is required to follow any other country standard, then such
other standards shall be equal or superior to the standards specified above.
It is hereby clarified that where this Annexure 1 to Schedule 6 refers to non-Indian standards, the
Concessionaire shall be entitled to comply with equivalent Indian standards, provided that the
Concessionaire satisfies the Authority that such equivalent Indian standards are being utilised and
complied with in terminals being developed at major ports.
The repairs and maintenance shall generally conform to the following specifications.

2.

Maintenance Standards
ISO 4308-1-2003

Maintenance of lifting appliances

ISO 4309-2004

Cranes wire rope care, maintenance and discard

IS 13367: Part 1: 1992

Safe use of cranes – Code of Practice Part 1 General
BS 7121-2-2003 Code of Practice for safe use of
cranes, inspection, testing & examination
BS 7121-4-1997 Code of Practice for safe use of
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cranes (Lorry Loaders)
BS 7121-5-2006 Code of Practice for safe use of
cranes (Tower Cranes)
3.

5.

Painting
IS 144: 1950

Ready mixed paint, brushing, petrol resisting, airdrying, for interior painting of tanks and container,
red oxide (colour unspecified)

IS 145: 1950

Ready mixed paint, slushing, petrol resisting, airdrying for interior painting of tanks and containers,
red oxide (colour unspecified)

IS 146: 1950

Specification for ready mixed paint, brushing, petrol
resisting, stoving, for interior painting of tanks and
containers, red oxide (colour unspecified)

IS 147: 1950

Specification for ready mixed paint, slushing, petrol
resisting, stoving, for interior painting of tanks and
containers, red oxide (colour unspecified)

IS 164: 1981

Specification for Ready mixed paint for road
marking (first revision)

IS 1419: 1989

Antifouling paint, brushing for ship’s bottom and
hulls-Specification (second revision)

IS 6714: 1989

Ready mixed paint, finishing, non-slip, deck –
Specification (first revision)

IS 6948: 1973

Specification for Ready mixed paint, undercoat,
synthetic for ships

IS 6951: 1973

Specification for Ready mixed paint, finishing,
exterior for ships

IS 1477: Part I: 1971

Code of Practice for Painting of Ferrous Metals in
Buildings - Part I: Pretreatment

IS 1477: Part 2: 1971

Code of practice for painting of ferrous metals in
buildings: Part 2 Painting

IS 9954: 1981

Pictorial Surface Preparation
Painting of Steel Surfaces

Standards

for

Safety Standards
The Concessionaire shall ensure compliance with the safety standards set out under applicable Laws,
as relevant, from time to time including those required under the following:
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(a)

Dock Workers (Safety, Health and Welfare) Act, 1986 & Regulations framed thereunder of
1990.

(b)

The Manufacture, Storage and Import of Hazardous Chemicals Rules, 1989.

(c)

The Petroleum Act, 1934 along with the Petroleum Rules, 2002.

(d)

OISD – Guidelines – 156 (Oil Industry Safety Directorate): Fire Protection Facilities for Port
Oil Terminals.

(e)

The Explosives Act, 1884 along with The Explosive Substance Act, 1983 & The Explosive
Rules, 1983

(f)

Guidelines by Fire Advisor, CCE & DG FASLI, Government of India

(g)

National Fire Codes (National Fire Protection Association – USA)

(h)

Drill Manual for the Fire Services of India.

(i)

International Safety Guide for Oil Tankers & Terminals.

(j)

ISPS (International Ship & Port Facility Security) Code (2003 Edition)

(k)

MARPOL Convention

(l)

International Maritime Dangerous Goods Code

Where the design is not covered by the documents listed above or if the following European
Standards, British Standards (BS), Recommendations of the American Petroleum Institute (API),
International Standard (ISO) and / or PIANC guidelines are more restrictive, then they shall be used
in the design:

•

Steel Structures

EN1993

•

Plain & Reinforced Concrete
Structures

EN1992

•

Piling

EN1997

•

Geotechnical design

EN1997

•

Earthquake Loading

EN1998

•

Design Loads
Structures

for

Building

EN1991

IS 875
IS 456
•

General

Recommendation of the Committee for Waterfront
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Structures EAU, Sixth English Edition (EAU 1990)
•

Approach channel

Approach channels, a guide for design (PIANC)

•

Pavements

BPA heavy duty pavements design manual, 4th Edition

•

Scour protection

PIANC RWG 22, Supplement to Bulletin no. 96

•

Maritime Structures

BS6349

•

Reinforced Concrete Structures

EN1992

•

Steel Piles

BS449 &
API-RP 2A-WSD

•

Structural Steelwork

EN1993

•

Foundations

BS8004

•

Retaining Structures

BS8002

It is hereby clarified that where this Schedule refers to non-Indian standards, the Concessionaire
shall be entitled to comply with equivalent Indian standards, provided that the Concessionaire
satisfies the Authority that such equivalent Indian standards are being utilised and complied with in
terminals being developed at major ports.
All designs shall comply with the Applicable S&E Laws.
The Concessionaire shall prepare and comply with the S&EA for both the Construction Period and
the Services Period and the Concessionaire shall state how it intends to manage and mitigate
environmental impacts covering:

6.

•

the IFC Performance Standards; and

•

the Applicable S&E Laws.

Repair/Rectification of Defects and Deficiencies
The Concessionaire shall repair and rectify the defects and deficiencies specified below within the
time limit set below:

Nature of defect or deficiency limit for repair/ rectification

(a)

Time
for
repair/
rectification

Structure and pavement of Quay, quay wall and roads
(i)

Roughness value of pavement exceeding 2,000 mm in a stretch of 100
metres (as measured by a standardized roughometer / bump integrator)
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(b)

(c)

(d)

(e)

(ii)

Pot Holes

48 hours

(iii)

Cracking in more than 5% of surface in a stretch of 100 m

30 days

(iv)

Rutting exceeding 10 mm in more than 2% of surface in a stretch of 100
m (measured with 3m straight edge)

30 days

(v)

Bleeding/Skidding

7 days

(vi)

Ravelling/Stripping of concrete blocks over surface exceeding 10 sq. m

15 days

(vii)

Damage to quay wall

7 days

(viii)

Damage to pavement

7 days

(ix)

Removal of Debris

6 hours

(i)

Reduction in availability below 90% of Capacity

15 days

(ii)

Reduction in availability below 90% of Daily Capacity during period of
availability

7 hours

Cranes

Reach stackers, empty handlers, tractors and trailer units
(i)

Reduction in availability below 90% of Capacity

15 days

(ii)

Reduction in availability below 90% of Daily Capacity during period of
availability

7 hours

Wharf lights / high mast lights and Telecom
(i)

Any major failure of the system

24 hours

(ii)

Faults and minor failure

4 hours

EDI and computer systems
(i)

Any major failure of the system

24 hours

(ii)

Faults and minor failure

4 hours
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ANNEXURE 2 TO SCHEDULE 6
SAFETY REQUIREMENTS
1.

2.

Guiding principles
(a)

These safety requirements aim at reduction in injuries, loss of life and damage to the
Terminal and Port Crafts resulting from accidents at the Terminal, irrespective of the
person(s) at fault.

(b)

Users of the Terminal include motorised and non-motorised vessels and vehicles as well as
pedestrians involved in, or associated with accidents.

(c)

These safety requirements apply to all phases of construction, operation and maintenance
with emphasis on identification of factors associated with accidents, consideration of the
same, and implementation of appropriate remedial measures.

(d)

These safety requirements include measures associated with traffic management and
regulation such as signs, pavement marking, traffic control devices, Terminal furniture,
design elements, enforcement and emergency response.

Obligations of the Concessionaire
The Concessionaire shall abide by the following insofar as they relate to safety of the Users:

3.

(a)

applicable Laws and Consents:

(b)

Manual for Safety in Port Design and Operation, issued by the Ministry of Shipping,
Government of India;

(c)

provisions of this Agreement;

(d)

Good Industry Practice; and

(e)

any other codes related to safety as mentioned in this Agreement.

Appointment of Safety Consultant
For carrying out safety audit of the Port Terminal under and in accordance with this Schedule, the
Authority shall appoint from time to time, one or more qualified firms or organisations as its
consultants (the Safety Consultant). The Safety Consultant shall employ a team comprising,
without limitation, one port safety expert and one navigation expert to undertake safety audit of the
Terminal and the Port Crafts.

4.

Safety measures during the Period for fulfilment of Conditions Precedent
(a)

No later than ninety (90) days from the date of this Agreement. The Authority shall appoint
a Safety Consultant for carrying out safety audit at the design stage of the Project. The
Safety Consultant shall collect data on all accidents which occur at the Site in the preceding
two (2) years by obtaining copies of the relevant information from the Authority. The
information shall be analysed for the type of victims killed or injured, impacting vessels or
vehicles, location of accidents and other relevant factors.
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5.

(b)

The Concessionaire shall provide to the Safety Consultant, in four copies, the relevant
drawings containing the design details that have a bearing on safety of Users (the Safety
Drawings). Such design details shall include horizontal and vertical alignments; sightlines;
Terminal cross-section; bridges; provision for parked vessels and vehicles, slow moving
vehicles (tractors, carts) and pedestrians; and other incidental or consequential information.
The Safety Consultant shall review the design details and forward three copies of the Safety
Drawings with its recommendations, if any, to the Independent Engineer who shall record its
comments, if any, and forward one copy each to the Authority and the Concessionaire.

(c)

The accident data and the design details shall be compiled, analysed and used by the Safety
Consultant for evolving a package of recommendations consisting of safety related measures
for the Port Terminal. The safety audit shall be completed in a period of three months and a
report thereof (the Safety Report) shall be submitted to the Authority, in five copies. One
copy each of the Safety Report shall be forwarded by the Authority to the Concessionaire
and the Independent Engineer forthwith.

(d)

The Concessionaire shall endeavour to incorporate the recommendations of the Safety
Report in the design of the Terminal and the Port Crafts, as may reasonably be required in
accordance with applicable Laws, Consents and Good Industry Practice. If the
Concessionaire does not agree with any or all of such recommendations, it shall state the
reasons thereof and convey them to the Authority forthwith.

(e)

Without prejudice to the provisions of paragraph 4(d), the Concessionaire and the
Independent Engineer shall, within 15 (fifteen) days of receiving the Safety Report, send
their respective comments thereon to the Authority and no later than 15 (fifteen) days of
receiving such comments, the Authority shall review the same along with the Safety Report
and by notice direct the Concessionaire to carry out any or all of the recommendations
contained therein with such modifications as the Authority may specify.

Safety measures during Construction Period
(a)

A Safety Consultant shall he appointed by the Authority, no later than 4 (four) months prior
to the Scheduled Commercial Operation Date, for carrying out a safety audit of the
completed Works.

(b)

The Safety Consultant shall collect and analyse the accident data for the preceding two years
in the manner specified in paragraph 4(a) of this Schedule. It shall study the Safety Report
prepared in accordance with paragraph 4(a) and inspect the Terminal and the Port Crafts to
assess the adequacy of safety measures. The Safety Consultant shall complete the safety
audit within a period of 4 (four) months and submit a Safety Report recommending a
package of additional safety measures, if any, that are considered essential for reducing
accident hazards at the Terminal and at the Port generally. Such recommendations shall be
processed, mutatis mutandis, and acted upon in the manner set forth in Paragraphs 4(c), 4(d)
and 4(e) of this Schedule.

(c)

The Concessionaire shall make adequate arrangements during the Construction Period for
the safety of workers and Users in accordance with Good Industry Practice for safety in
construction zones, and notify the Authority and the Independent Engineer about such
arrangements.
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6.

7.

Safety measures during the Services Period
(a)

The Concessionaire shall develop, implement and administer a surveillance and safety
programme for Users and workers, including correction of safety violations and deficiencies
and all other actions necessary to provide a safe environment in accordance with this
Agreement.

(b)

The Concessionaire shall establish a Port Safety Management Unit (the PSMU) to be
functional on and after the Commercial Operation Date, and designate one of its officers to
be in charge of the PSMU. Such officer shall have specialist knowledge and training in Port
safety by having attended a course conducted by a reputed organisation on the subject.

(c)

The Concessionaire shall keep a copy of every FIR recorded by the police with respect to
any accident occurring at the Terminal or the Port. In addition, the Concessionaire shall also
collect data for all cases of accidents not recorded by the police but where a vessel or vehicle
rolled over or had to be towed away. The Concessionaire shall also record the exact location
of each accident on a map of the Port. The aforesaid data shall be submitted to the Authority
at the conclusion of every quarter and to the Safety Consultant as and when appointed.

(d)

The Concessionaire shall submit to the Authority before 31st (thirty first) May of each year,
an annual report (in ten copies) containing, without limitation, a detailed listing and analysis
of all accidents of the preceding calendar year and the measures taken by the Concessionaire
pursuant to the provisions of Paragraph 6(a) of this Schedule for averting or minimising such
accidents in future.

(e)

Once in every calendar year, a safety audit shall be carried out by the Safety Consultant to be
appointed by the Authority. It shall review and analyse the annual report and accident data of
the preceding year, and undertake an inspection of the Terminal and the Port generally. The
Safety Consultant shall complete the safety audit within a period of 1 (one) month and
submit a Safety Report recommending specific improvements, if any, required to be made to
the Terminal and the Port Crafts. Such recommendations shall be processed, mutatis
mutandis, and acted upon in the manner set forth in Paragraphs 4(c), 4(d) and 4(e) of this
Schedule.

(f)

The Concessionaire shall prepare and comply with the E&AS for both construction and
operations stating how the Concessionaire intends to manage and mitigate environmental
impacts covering the IFC Performance Standards.

Costs and expenses
All the costs and expenses incurred in connection with the Safety Requirements set forth herein,
including the provisions of Paragraph 2 of this Annexure 2, shall be met by the Concessionaire. Only
the following costs and expenses shall be shared equally between the Authority and the
Concessionaire: the remuneration of the Safety Consultant, safety audit, and costs incidental thereto.
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SCHEDULE 7
CONSENTS
PART 1
CONSTRUCTION PERIOD
The major Consents required to be obtained during the Construction Period include:
(a)

Notification of the Port limits under the Indian Ports Act, 1908

(b)

Environmental Consents for the Port

(c)

Approval from the Ministry of Railways for building a siding and private rail link and for entering
into a siding agreement

(d)

NOC from the Airports Authority of India if any part of the Site falls within 20 Km from an
aerodrome reference point

(e)

No Objection Certificate from Ministry of Defence, if the Port will be in the vicinity of an Indian Air
Force aerodrome

(f)

Other Consents required to be obtained under applicable labour Laws.
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PART 2
SERVICES PERIOD
The major Consents required to be obtained during the Services Period include:
(a)

Notification of the Port as a 'customs port' under the Customs Act

(b)

Consent to Operate from Kerala State Pollution Board and renewal of all necessary Environmental
Consents

(c)

Other Consents required to be obtained under applicable labour Laws.
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SCHEDULE 8
VARIATIONS
PART 1
AUTHORITY VARIATIONS
1.

General
The Authority may, subject to paragraph 2 of this Part 1 of Schedule 8 (Variations), instruct any
changes to this Agreement (a Variation) in accordance with this Schedule 8 (Variations).

2.

Limitations
The Authority shall not propose a Variation which:

3.

(a)

requires the Concessionaire to perform its obligations under this Agreement in a way which
infringes any Law or is inconsistent with Good Industry Practice;

(b)

would cause any Consent to be revoked (or a new Consent to be required that is
unobtainable);

(c)

would, if implemented, result in a change in the nature of the Project;

(d)

would materially and adversely affect the Concessionaire's ability to deliver the Works, the
Services or the Marine Services;

(e)

would materially and adversely affect the health and safety of any person;

(f)

requires the Concessionaire to implement the Variation in an unreasonable period of time;

(g)

would represent a departure from Good Industry Practice; or

(h)

the Authority does not have the legal power or capacity to require the Concessionaire to
implement the Variation.

Authority Variation Notice
(a)

If the Authority wishes to instruct a Variation it must notify the Concessionaire in writing of
the same (the Authority Variation Notice).

(b)

The Authority Variation Notice shall:
(i)

set out the Variation required in sufficient detail to enable the Concessionaire to
calculate and provide the Change in Project Costs in accordance with paragraph 4 of
this of Part 1 of Schedule 8 (the Estimate);

(ii)

in the event that the Variation will require capital expenditure, state whether or not
the Authority intend to pay to the Concessionaire the costs involved in implementing
the Variation or whether the Authority requires the Concessionaire to use its
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reasonable endeavours to obtain funding in accordance with paragraph 9 of this Part
1 of Schedule 8; and
(iii)

4.

require the Concessionaire to provide the Authority within twenty (20) days (or such
longer period as is reasonable in the circumstances) of receipt of the Authority
Variation Notice with the Estimate.

Estimate
As soon as reasonably practicable, and in any event within twenty (20) days (or such longer period
as is reasonable in the circumstances) after having received the Authority Variation Notice, the
Concessionaire shall deliver to the Authority the Estimate. The Estimate shall include the reasonable
opinion of the Concessionaire on:

5.

(a)

whether relief from any compliance with obligations under this Agreement is required,
including the obligations of the Concessionaire to achieve the Scheduled Commercial
Operation Date during the implementation of the Variation;

(b)

any impact of on the provision of the Works or Services;

(c)

any amendment required to this Agreement and/or any other Project Document as a result of
the Variation;

(d)

any Change in Project Costs that result from the Variation;

(e)

any capital expenditure that required or no longer required as a result of the Variation;

(f)

the programme for implementing the Variation; and

(g)

any regulatory approvals or Consents which are required.

Parties to discuss
As soon as practicable after the Authority receives the Estimate, the Parties shall discuss and agree
the issues set out in the Estimate, including:
(a)

providing evidence that the Concessionaire has used reasonable endeavours (including,
where practicable, the use of competitive quotes) to oblige its Subcontractors to minimise
any increase in costs and maximise any reductions in costs;

(b)

demonstrating how any capital expenditure to be incurred or avoided is being measured in a
cost effective manner; and

(c)

demonstrating that any expenditure that has been avoided, which was anticipated to be
incurred to replace or maintain assets that have been affected by the Variation has been
taken into account in the amount which in its opinion has resulted or is required under
subparagraphs (d), (e) and (f) of paragraph 4 of this Part 1 of Schedule 8 (Variations).

In such discussions the Authority may modify the Authority Variation Notice and the Authority may
require the Concessionaire to seek and evaluate competitive tenders for the relevant works incurring
capital expenditure. In each case the Concessionaire shall as soon as reasonably practicable and in
any event not later that ten (10) days after any such modification, notify the Authority of any
consequential changes to the Estimate.
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6.

Disputes
If the Parties cannot agree on the contents of the Estimate then the matter will be determined in
accordance with the Dispute Resolution Procedure.

7.

Confirmation or withdrawal of an Authority Variation Notice
As soon as practicable after the contents of the Estimate have been agreed or determined, the
Authority shall:

8.

(a)

confirm in writing the Estimate (modified accordingly); or

(b)

withdraw the Authority Variation Notice.

Deemed withdrawal of an Authority Variation Notice
If the Authority does not confirm the Estimate in accordance with paragraph 7 of this Part 1 of
Schedule 8 (Variations) within twenty (20) days of the Estimate having been agreed or determined,
then the Authority Variation Notice shall be deemed to have been withdrawn. Where the Authority
Variation Notice is withdrawn or deemed withdrawn pursuant to this Part 1 of Schedule 8
(Variations), the Authority shall pay to the Concessionaire the reasonable additional third party
incurred by the Concessionaire in preparing the Estimate provided that:
(a)

the Concessionaire has used all reasonable endeavours to submit a reasonably priced
Estimate;

(b)

the Concessionaire has made available to the Authority a cost breakdown of the Estimate
including an estimate of the third party costs payable if the Authority Variation Notice is
withdrawn or deemed withdrawn;

(c)

the Authority has:

(d)

9.

(i)

approved the estimate given under paragraph 8(b) of this Part 1 of Schedule 8
(Variations); and

(ii)

agreed that given the nature of the proposed Variation, it is reasonable to expect the
relevant third party to incur costs in preparing the Estimate on the basis of the extent
of the proposed Variation on the Works or Services.

the Concessionaire has provided to the Authority such evidence as the Authority may
reasonably request in order to verify the additional thirds party costs incurred by the
Concessionaire in preparing the Estimate.

Capital expenditure
If the Estimate (as modified) involves estimated capital expenditure in excess of INR 1,00,00,000
(INR one crore) (indexed) then (unless the Authority has elected to fund such costs pursuant to
paragraph 3(b)(ii) of this Part 1 of Schedule 8 (Variations)), the Concessionaire shall use its
reasonable endeavours to obtain funding for the whole of the estimated capital expenditure on terms
reasonably satisfactory to it and the Lenders.

135

Final Concession Agreement
Approved by Government of Kerala
12 April, 2011

10.

Funding unavailable for capital expenditure
If the Estimate (as modified) involves estimated capital expenditure of less than INR 1,00,00,000
(INR one crore) (indexed) or the Concessionaire has complied with paragraph 9 of this Part 1 of
Schedule 8 (Variations) but has been unable to obtain funding on satisfactory terms within sixty (60)
days of the date that the Authority confirmed the Estimate, then the Concessionaire shall have no
obligation to carry out the Variation unless the Authority agrees within ninety (90) days of the date
on which the sixty (60) day period expires to pay the costs for which funding is not available in
accordance with paragraph 9 of this Part 1 of Schedule 8 (Variations).

11.

Authority payment of capital expenditure
The Authority may, at any time following the date on which the Estimate is confirmed, agree to meet
all or, to the extent the Concessionaire has obtained funding for part of the capital expenditure, the
remaining part of the estimated capital expenditure.

12.

Fee adjustment
If the Estimate is confirmed then the [Premium]/[Grant] shall be adjusted accordingly to compensate
the Concessionaire for the costs of implementing the Variation as set out in the Estimate.

13.

Capital expenditure payment procedure
Where the Authority agrees to pay the costs for which funding is not available pursuant to
paragraph 11 of this Part 1 of Schedule 8 (Variations), the Authority and the Concessionaire shall
agree:
(a)

a payment schedule in respect of the payment of such sum reflecting the amount and timing
of the costs to be incurred by the Concessionaire in carrying out the Variation to the extent
borne by the Authority;

(b)

where payment for part of the Variation reflects the carrying out of, or specific progress
towards, an element within the Variation, an objective means of providing evidence
confirming that the part of the Variation corresponding to each occasion when payment is
due under the payment schedule appears to have been duly carried out;
(such payment schedule and evidence to be determined in accordance with the Dispute
Resolution Procedure if the Parties fail to agree to its terms)

(c)

the Authority shall make a payment to the Concessionaire within twenty 920) days of receipt
by the Authority of invoices presented to the Authority (in all material respects) in
accordance with the agreed payment schedule accompanied by the relevant evidence (where
applicable) that the relevant part of the Variation has been carried out; and

(d)

if payment is not made in accordance with paragraph 13(c) of this Part 1 of Schedule 8
(Variations), the Authority shall pay interest to the Concessionaire on the amount unpaid
from the date that is fifteen (15) days after the receipt of the relevant invoice until paid at the
Prescribed Rate.
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14.

Implementation of Variation
Where the Estimate has been confirmed by the Authority the relevant Variation shall be
implemented by the Concessionaire in accordance with the programme for implementing the
proposed Variation set out in the Estimate. As soon as reasonably practicable and in any event
within twenty (20) days of confirmation of the estimate, the Parties shall enter into any documents to
amend this Agreement or any relevant Project Document which are necessary to give effect to such
Variation.
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PART 2
CONCESSIONAIRE VARIATIONS
1.

General
The Concessionaire may request the Authority to consider any Variation in accordance with this Part
2 of Schedule 8 (Variations).

2.

3.

Concessionaire Variation Notice
(a)

If the Concessionaire wishes to request a Variation it must notify the Authority in writing of
the same (the Concessionaire Variation Notice).

(b)

The Concessionaire Variation Notice shall:
(i)

set out the Variation required in sufficient detail to enable the Authority to evaluate
it in full including the programme for implementing the Variation;

(ii)

specify the Concessionaire's reasons for requesting the Variation;

(iii)

request the Authority to consult with the Concessionaire with a view to deciding
whether to agree to the Variation and if so, what consequential changes the
Authority requires as a result of such Variation;

(iv)

indicate any implications of the Variation;

(v)

indicate in particular whether the Variation will increase or decrease the amount
payable by the Authority to Concessionaire pursuant to this Agreement giving all
relevant details of such cost increase or decrease; and

(vi)

indicate if there are any dates which are impacted significantly by the date on which
the Authority reaches its decision regarding the proposed Variation.

Evaluation of Variation requested by Concessionaire under this Agreement
The Authority shall evaluate the Variation requested by the Concessionaire in good faith, taking into
account all relevant issues, including whether:
(a)

a change in the amount payable by the Authority to the Concessionaire under this Agreement
will occur;

(b)

the Variation affects the quality of the Works or Services or the likelihood of successful
delivery of the Works or Services;

(c)

the Variation will interfere with the relationship of the Authority with third parties;

(d)

the financial strength of the Concessionaire is sufficient to perform the Variation;

(e)

the residual value of the assets is reduced; or

(f)

the Variation materially affects the risks or costs to which the Authority is exposed.

138

Final Concession Agreement
Approved by Government of Kerala
12 April, 2011

4.

Parties to Discuss
As soon as practicable after receiving the Concessionaire Variation Notice, the Parties shall meet and
discuss the matter referred to in it. During their discussions the Authority may propose modifications
to or accept or reject the Concessionaire Variation Notice.

5.

Acceptance of Concessionaire Variation Notice
If the Authority accepts the Concessionaire Variation Notice (with or without modification), the
relevant Variation shall be implemented by the Concessionaire generally in accordance with the
programme for implementing the proposed Variation as set out in the Concessionaire Variation
Notice (as the same may have been amended). As soon as practicable, the Parties shall consult and
agree the remaining details and shall enter into any documents to amend this Agreement or any
relevant Project Document which are necessary to give effect to the Variation.

6.

Rejection of Concessionaire Variation Notice
If the Authority rejects the Concessionaire Variation Notice, the Authority shall give its reasons for
such a rejection.

7.

No Increase in Authority's Payments
Unless the Authority's acceptance of the Concessionaire Variation Notice specifically agrees to an
increase in the amounts payable by the Authority to the Concessionaire under this Agreement (and
the Authority shall specifically agree to pay for Relevant Changes in Law in accordance with the
requirements of this Agreement), there shall be no increase in the amounts payable by the Authority
to the Concessionaire under this Agreement as a result of the Variation.

8.

Savings to be Shared
If the Variation causes or shall cause the Concessionaire's costs to decrease, there shall be a decrease
in the amounts payable by the Authority to the Concessionaire under this Agreement equivalent to
fifty per cent (50%) of the cost saving.

9.

Relevant Change in Law
The Authority cannot reject a Variation which is required in order to confirm a Relevant Change in
Law.
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SCHEDULE 9
TERMINATION PAYMENTS
PART 1
AUTHORITY EVENT OF DEFAULT TERMINATION PRICE

1.

If this Agreement is terminated for an Authority Event of Default during the Construction Period, the
Authority Default Termination Price shall be an amount that is equal to the aggregate of:
(a)

Debt Due, taking into account the amounts that standing to the credit of the Escrow Account
on the Termination Date;

(b)

one hundred and fifty percent (150%) of Equity; and

(c)

that portion of the Project Development Fee that has been paid by the Concessionaire to the
IFC until the Termination Date (without any double counting),

LESS any amount due to the Authority by the Concessionaire pursuant to this Agreement.
2.

If this Agreement is terminated for an Authority Event of Default during the Services Period, the
Authority Default Termination Price shall be an amount that is:
(a)

the amount that is the higher of:
(i)

the aggregate of Debt Due and one hundred and fifty per cent (150%) of Equity,
taking into account the amounts that are standing to the credit of the Escrow
Account on the Termination Date; and

(ii)

the aggregate of Debt Due, Equity and the Return on Equity until the date of
payment of the Authority Default Termination Price, taking into account: (x) the
amounts that are standing to the credit of the Escrow Account on the Termination
Date; and (y) all repayments and distributions made to the shareholders of the
Concessionaire until the Termination Date;

AND
(b)

that portion of the Project Development Fee that has been paid by the Concessionaire to the
IFC until the Termination Date (without any double counting),

LESS any amount due to the Authority by the Concessionaire pursuant to this Agreement.
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PART 2
CONCESSIONAIRE DEFAULT TERMINATION PRICE
The Concessionaire Default Termination Price shall be an amount equal to the lower of:
(a)

the Book Value;

(b)

ninety five per cent (95%) of Debt Due; and

(c)

the Actual Project Cost,

taking into account the amounts that are standing to the credit of the Escrow Account on the Termination
Date;
LESS any amount due to the Authority by the Concessionaire pursuant to this Agreement.
Provided however that the Authority shall purchase the Terminal for INR 1 (one) if the Concessionaire has
failed to maintain Insurance Cover in accordance with Clause 20 of this Agreement.
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PART 3
FORCE MAJEURE TERMINATION PRICE
The Force Majeure Termination Price shall be an amount equal to the aggregate of:
(a)

the amount which is the higher of:
(i)

the Book Value; and

(ii)

the Debt Due,

taking into account the amount standing to the credit of the Escrow Account on the Termination
Date; and
(b)

that portion of the Project Development Fee that has been paid by the Concessionaire to the IFC until
the Termination Date (without any double counting),

LESS
(1)

any amount due to the Authority by the Concessionaire pursuant to this Agreement; and

(2)

all insurance claims received or admitted.

Provided however that, the Authority shall purchase the Terminal for INR 1 (one) if the Concessionaire has
failed to maintain Insurance Cover in accordance with Clause 20 of this Agreement.
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PART 4
GENERAL
1.

Transfer Fee and Charges
Any costs incurred by either Party as a result of the termination or expiry of this Agreement
(including stamp duty, notary fees and taxes) shall be the responsibility of:

2.

(a)

the Concessionaire if this Agreement expires or is terminated as a result of a Concessionaire
Event of Default;

(b)

the Authority if this Agreement is terminated as a result of an Authority Event of Default or
a Force Majeure Event arising from a Political Event; or

(c)

shared equally by the Parties if this Agreement terminates as a result of a Force Majeure
Event (other than a Force Majeure Event arising from Political Event).

Discharge of Liabilities of the Authority
The Concessionaire confirms that payment by the Authority of all amounts pursuant to Clause 27
and this Schedule 9 (Termination Payments) shall be full and valid discharge of any outstanding
liabilities that the Authority has to the Concessionaire under this Agreement.
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SCHEDULE 10
FINANCIAL MODEL
Note: The Financial Model submitted by the Concessionaire to the Authority in accordance with
Clause 12.2, will be deemed to be incorporated into this Schedule 10 by reference.
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SCHEDULE 11
PAYMENT
PART 1
GRANT OR PREMIUM
Note. The Financial Proposal submitted by the Successful Bidder as part of its Bid shall be incorporated into
Part 1 of Schedule 11 (Payment) at the time of execution of the Concession Agreement. For this purpose, the
capitalized terms "Financial Proposal", "Successful Bidder" and "Bid" have the meanings given to them in
the RFP.

Sl. No. Year

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.

Amount of
Premium/Grant
in figures
(INR, Million)

Amount in words
(INR, Million)

0
1
2
3
4.
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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30.
31.

29
30

Payment Schedule
1.

For the purpose of this Schedule, the term Year refers to each 12 (twelve) month period that
commences on the Handover Date or an anniversary of the Handover Date.

2.

Year 0 refers to the year in which the Handover Date occurs, Year 1 refers to the Year following
Year 0 and so on.

3.

[In relation to each Year, the Premium amount quoted for that Year, the Premium amount quoted for
that Year shall be payable on the first day of that Year.]
OR
[In relation to each Year, the Grant amount quoted for that Year, shall be payable on the first day of
that Year. Provided however that, the first disbursement of a Grant amount shall only be made to the
Concessionaire after the Concessionaire fulfils the following conditions:
(i)

the Concessionaire has expended the Equity as indicated in the Financial Model, duly
certified by the Lenders; and

(ii)

Financial Close of the Project has occurred.

All subsequent instalments of the Grant shall only be disbursed after the prior year's Grant has
become due and disbursed by the Authority.]
[Note: The relevant provision will need to be chosen, depending on whether the Bidder has quoted
a Premium or a Grant.]
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PART 2
OTHER PAYMENTS
The Lease Rental for the Leased Area (as such term is defined in the Lease Agreement) will be INR one
(INR 1) per annum.
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PART 3
FORM OF BONDS
A.

FORM OF CONSTRUCTION PERFORMANCE BOND
[ON APPROPRIATE STAMP PAPER]

Bank Guarantee No. [•]
This Bank Guarantee is executed in favour of the Governor of the State of Kerala, represented by the
Secretary to the Department of Ports, Government of Kerala, Government Secretariat, Thiruvananthapuram695 001, India (hereinafter referred to as the "Authority", which expression shall, unless repugnant to the
context thereof, include its successors-in-interest and permitted assigns):
WHEREAS, [insert name of Concessionaire], a company incorporated under the laws of India and having
its registered office at [●] (hereinafter referred to as the "Concessionaire", which expression shall, unless
repugnant to the context thereof, include its successors-in-interest and permitted assigns) has entered into the
concession agreement dated [●] with the Authority (hereinafter called the "Concession Agreement") for the
development of the Project (as such term is defined in the Concession Agreement).
AND WHEREAS, Clause 9.1 of the Concession Agreement requires the Concessionaire to furnish to the
Authority an unconditional, irrevocable, first demand bank guarantee issued by a bank having financial
standing and creditworthiness acceptable to the Authority, for a sum equal to INR 100 crores (INR
100,00,00,000) to secure the due performance by the Concessionaire of its obligations during the
Construction Period (as such term is defined in the Concession Agreement).
AND WHEREAS, the Guarantor (as defined herein below) has affirmed that it is a bank having financial
standing and creditworthiness acceptable to the Authority as contemplated by Clause 9.1 of the Concession
Agreement and at the request of the Concessionaire and for sufficient consideration, the Guarantor has
agreed to issue this performance bank guarantee in favour of the Authority.
NOW THEREFORE, [●] having its registered office at [●] and a branch office at [●] (hereinafter called the
"Guarantor", which expression shall, unless repugnant to the context thereof, be deemed to mean and
include its successors) hereby undertakes to be held and firmly bound unto the Authority for the due
performance of the Concessionaire's obligations during the Construction Period and for the payment of any
money by the Concessionaire to the Authority and hereby issues in favour of the Authority this irrevocable
and unconditional performance and payment bank guarantee (hereinafter the "Guarantee") on behalf of the
Concessionaire in the amount of INR 100 crores (INR 100,00,00,000), in consideration of the execution of
the Concession Agreement and the grant of the Concession to the Concessionaire and consideration received
from the Concessionaire (the receipt and sufficiency of which are hereby acknowledged); [Note: If the
Concessionaire is also the CI EPC Contractor, all references to the amount of INR 100 crores will need to
be substituted with references to an amount of INR 300 crores.]
AND, the Guarantor hereby makes the following representations and warranties to and hereby covenants and
agrees with the Authority, as follows:
1.

Definitions

148

Final Concession Agreement
Approved by Government of Kerala
12 April, 2011

Capitalised terms not otherwise defined herein shall have their respective meanings set forth in the
Concession Agreement.
2.

Construction
Except as otherwise expressly provided herein, the rules of interpretation set out in the Concession
Agreement shall apply to this Guarantee.

3.

Guarantee and Payments
The Guarantor hereby irrevocably and unconditionally secures (as primary obligor and not merely as
Guarantor) to the Authority the prompt payment in full of all amounts which are at any time due,
owing or payable by the Concessionaire under the Concession Agreement (all amounts so secured,
the "Guaranteed Amount") without any demur, reservation, protest or recourse, immediately on
receipt of a first written demand from the Authority, not exceeding an amount of INR 100 crores
(Rupees 100,00,00,000). The Guarantor acknowledges that any such demand by the Authority of the
amounts payable by the Guarantor to the Authority shall be final, binding and conclusive evidence in
respect of the amounts payable by the Guarantor to the Authority.
The Guarantor agrees that the value of this Guarantee shall at all times be maintained for the sum
stated above and further agrees that this Guarantee does not limit the number of claims that may be
made by the Authority against the Guarantor.
The Guarantor further agrees to pay all costs and expenses (including, without limitation, legal
counsel fees and related costs and expenses) paid or incurred by the Authority in endeavouring to
enforce or collect the Guaranteed Amounts and in connection with the enforcement of this
Guarantee.
Any payment made hereunder shall be made free and clear of and without deduction for, or on
account of, any present or future Taxes, deductions or withholdings of any nature whatsoever and by
whomsoever imposed, and where any withholding on a payment is required by any applicable Law,
the Guarantor shall comply with such deduction or withholding obligations and shall pay such
additional amount in respect of such payment such that the Authority receives the full amount due
hereunder as if no such deduction or withholding had occurred.

4.

Obligations Unconditional
The obligations of the Guarantor herein are absolute and unconditional, irrespective of the value,
genuineness, validity, regularity or enforceability of the Concession Agreement or the insolvency,
bankruptcy, reorganization, dissolution or liquidation of the Concessionaire or any change in
ownership of the Concessionaire or any purported assignment by the Concessionaire or any other
circumstance whatsoever which might otherwise constitute a discharge or defence of a guarantor or a
surety.
Further, this Guarantee is in no way conditional upon any requirement that the Authority first
attempt to procure the Guaranteed Amount from the Concessionaire, or from any other guarantor of
the Guaranteed Amount or any other person, or resort to any other means of obtaining payment of
the Guaranteed Amount or that the Authority prove or show to the Guarantor grounds or reasons for
such demand for the sum specified herein. The Guarantor’s obligation to pay shall not in any way be
affected by any dispute or difference between the Authority and the Concessionaire in respect of the
performance of the Concession Agreement or monies payable by the Concessionaire to the Authority
or any matter whatsoever related thereto.
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5.

Waiver, Amendment etc.
The obligations of the Guarantor under this Guarantee shall not be affected by any act, omission,
matter or thing which, but for this provision, would reduce, release or prejudice the Guarantor from
any of the Guaranteed Amounts or prejudice or diminish the Guaranteed Amounts in whole or in
part, including (whether or not known to it, or the Authority):

6.

(a)

any time or waiver granted to, or composition with, the Concessionaire or any other person;

(b)

any incapacity or lack of powers, authority or legal personality of or dissolutions or change
in the members or status of the Concessionaire or any other person;

(c)

any variation of the Concession Agreement so that references to the Concession Agreement
in this Guarantee shall include each variation;

(d)

any unenforceability, illegality or invalidity of any obligation of any person under the
Concession Agreement or any unenforceability, illegality or invalidity of the obligations of
the Guarantor under this Guarantee or the unenforceability, illegality or invalidity of the
obligations of any Person under any other document or guarantee or Guarantee, to the extent
that each obligation under this Guarantee shall remain in full force as a separate, continuing
and primary obligation, and its obligations be construed accordingly, as if there were no
unenforceability, illegality or invalidity;

(e)

the partial or entire release of any Guarantor or other party primarily or secondarily liable or
responsible for the performance, payment or observance of any of the Guaranteed Amounts;
or by any extension, waiver, or amendment whatsoever which may release a guarantor or
Guarantor (other than performance or indefeasible payment of a Guaranteed Amount); or

(f)

any part performance of the Concession Agreement or by any failure by the Authority to
timely pay or perform any of its obligations under the Concession Agreement.

Bankruptcy, Insolvency etc.
If, and to the extent that, for any reason the Concessionaire enters or threatens to enter into any
proceedings in bankruptcy or reorganization or otherwise, or if, for any other reason whatsoever, the
performance or payment by the Concessionaire of the Guaranteed Amounts become or may
reasonably be expected to become impossible, then all Guaranteed Amounts shall be promptly paid
or performed, as relevant, by the Guarantor.

7.

Indemnity
As an original and independent obligation under this Guarantee, the Guarantor shall:
(a)

indemnify the Authority and keep the Authority indemnified against any cost, loss, expense
or liability of whatever kind resulting from the failure by the Concessionaire to make due
and punctual payment of any of the Guaranteed Amounts or resulting from any of the
obligations under the Concession Agreement being or becoming void, voidable,
unenforceable or ineffective against the Concessionaire (including, but without limitation, all
legal and other costs, charges and expenses incurred by the Authority in connection with
preserving or enforcing, or attempting to preserve or enforce, its rights under this
Guarantee); and
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(b)

8.

pay on demand the amount of such cost, loss, expense or liability whether or not the
Authority has attempted to enforce any rights against the Concessionaire or any other person
or otherwise.

Claims by the Guarantor
The Guarantor represents and undertakes that it has not taken any Guarantee in respect of its liability
under this Guarantee whether from the Concessionaire or any other person. So long as any sum
remains owing by the Concessionaire to the Authority, the Guarantor shall not exercise any right of
subrogation or any other rights of a Guarantor or enforce any Guarantee or other right or claim
against the Concessionaire (whether in respect of its liability under this Guarantee or otherwise) or
claim in the insolvency or liquidation of the Concessionaire or any such other Person in competition
with the Concessionaire. If the Guarantor receives any payment or benefit in breach of this Section
8, it shall hold the same upon trust for the Authority.

9.

Waiver of Notice of Acceptance etc.
The Guarantor hereby waives notice of acceptance of this Guarantee and notice of any liability to
which it may apply, and waives presentment, demand of payment, protest, notice of dishonour or
non-payment of any such liability, suit or taking of other action by the Authority against, and any
other notice to, any party liable thereon.

10.

Representations and Warranties
The Guarantor represents and warrants to the Authority that:

11.

(a)

it has the power to execute, deliver and perform the terms and provisions of this Guarantee
and has taken all necessary action to authorize the execution, delivery and performance by it
of this Guarantee; the Guarantor has duly executed and delivered this Guarantee, and this
Guarantee constitutes its legal, valid and binding obligation enforceable in accordance with
its terms except as the enforceability thereof may be limited by applicable bankruptcy,
insolvency, moratorium or other similar laws affecting the enforcement of creditors’ rights
generally and by general equitable principles;

(b)

neither the execution, delivery or performance by the Guarantor of this Guarantee, nor
compliance by it with the terms and provisions hereof, (i) will contravene any material
provision of any law, statute, rule or regulations or any order, writ, injunction or decree of
any court or governmental instrumentality, (ii) will conflict or be inconsistent with or result
in any breach of any of the material terms, covenants, conditions or provisions of, or
constitute a default under any agreement, contract or instrument to which the Guarantor is a
party of by which it or any of its property or assets is bound or (iii) will violate any provision
of the Guarantor’s constituent documents; and

(c)

no order, consent, approval, license, authorization or validation of, or filing, recording or
registration with (except as have been obtained or made prior to the date hereof), or
exemption by, any governmental or public body or authority, or any subdivision thereof, is
required to authorize, or is required in connection with, (i) the execution, delivery and
performance of this Guarantee or (ii) the legality, validity, binding effect or enforceability of
this Guarantee.

Continuing Guarantee
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This Guarantee is a continuing one and all liabilities to which it applies or may apply under the terms
hereof shall be conclusively presumed to have been created in reliance hereon. No failure or delay
on the part of the Authority in exercising any right, power or privilege hereunder and no course of
dealing between the Authority and the Guarantor, or the Concessionaire, shall operate as a waiver
thereof, nor shall any single or partial exercise of any right, power or privilege hereunder preclude
any other or further exercise thereof or the exercise of any other right, power or privilege. The
rights, powers and remedies herein expressly provided are cumulative and not exclusive of any
rights, powers or remedies which the Authority would otherwise have. No notice to or demand on
the Guarantor in any case shall entitle the Guarantor to any other further notice or demand in similar
or other circumstances or constitute a waiver of the rights of the Authority to any other or further
action in any circumstances without notice or demand.
12.

Miscellaneous
(a)

If any one or more of the provisions contained in this Guarantee are or become invalid,
illegal or unenforceable in any respect, the validity, legality and enforceability of the
remaining provisions shall not in any way be affected or impaired thereby, and the
Guarantor shall enter into good faith negotiations with the Authority to replace the invalid,
illegal or unenforceable provision.

(b)

The Guarantor hereby agrees to execute and deliver all such instruments and take all such
actions as may be necessary to make effective fully the purposes of this Guarantee.

(c)

This Guarantee may be executed in one or more duplicate counterparts, and when executed
and delivered by the Guarantor and the Authority shall constitute a single binding
agreement.

(d)

[The agreements set out in this Guarantee shall continue in effect until all Guaranteed
Amounts have been indefeasibly paid or performed in full and the Guarantor receives
written notice thereof from the Authority (such notice to be issued promptly upon such
occurrence); provided however that this Guarantee shall not be required to be in force for a
period beyond the date of expiration of six (6) months from the Commercial Operation
Date.] [Note: If the Concessionaire wishes to obtain a Bond for a shorter period and
renew/replace such Bond periodically, this Clause may be changed subject to prior
approval of the Authority.]

(e)

Any notice, request or other communication to be given or made under this Guarantee shall
be in writing addressed to the Guarantor at the location set opposite its signature hereto and
in the manner as set out in respect of notices under the Concession Agreement.

(f)

This Guarantee shall be governed by, and construed in accordance with, the laws of India.
The Guarantor irrevocably agrees that any legal action, suit or proceeding arising out of or
relating to this Guarantee may be brought in the Courts of Kerala, India. Final judgement
against the Guarantor in any such action, suit or proceeding shall be conclusive and may be
enforced in any other jurisdiction, by suit on the judgement, a certified or exemplified copy
of which shall be conclusive evidence of the judgement, or in any other manner provided by
law. By the execution of this Guarantee, the Guarantor irrevocably submits to the nonexclusive jurisdiction of such Court in any such action, suit or proceeding and designates,
appoints and empowers [•] (or such other address as it may from time to time notify in
writing to the Authority) as its authorized agent to receive for and on its behalf service of the
writ of summons or other legal process in any such action, suit or proceeding in such Court.
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Nothing in this Guarantee shall affect the right of the Authority to commence legal
proceedings or otherwise sue the Guarantor in any other appropriate jurisdiction, or
concurrently in more than one jurisdiction, or to serve process, pleadings and other papers
upon the Guarantor in any manner authorized by the laws of any such jurisdiction. The
Guarantor irrevocably waives to the fullest extent permitted by Applicable Law: (i) any
objection which it may have now or in the future to the laying of the venue of any such
action, suit or proceeding in any court referred to in this paragraph (f); and (ii) any claim that
any such action, suit or proceeding has been brought in an inconvenient forum. The
Guarantor also consents generally in respect of any proceedings arising out of or in
connection with this Guarantee to the giving of any relief or the issue of any process in
connection with such proceedings including, without limitation, the making, enforcement or
execution against any property whatsoever (irrespective of its use or intended use) of any
order or judgement which may be made or given in such proceedings. To the extent that the
Guarantor may, in any suit, action or proceeding brought in any of the courts referred to
above or elsewhere arising out of or in connection with this Guarantee, be entitled to the
benefit or any provision of law requiring the Authority in such suit, action or proceeding to
post Guarantee for the costs of the Guarantor, or to post a bond or to take similar action, the
Guarantor hereby irrevocably waives such benefit, in each case to the fullest extent now or
in the future permitted under such laws or, as the case may be, the jurisdiction in which such
court is located.
(g)

The Authority may assign or transfer all or any part of its interest herein to any other person
with prior notification to the Guarantor except that no notification shall be required in the
event of assignment to any Financial Entity or its agent or its nominee. The Guarantor may
not assign or transfer any of its rights or obligations under this Guarantee.

IN WITNESS WHEREOF these presents have been executed on the [•] day of [•], 2011

Signed and delivered by the

)

withinnamed Guarantor

)

acting through its authorised officer

)

_____________________________
Designation with Stamp

Duly authorised representative

Vide Power of Attorney No. [•]

In the Presence of:
Witness 1:
Witness 2:
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B.

FORM OF OPERATIONS PERFORMANCE BOND
[ON APPROPRIATE STAMP PAPER]

Bank Guarantee No. [•]
This Bank Guarantee is executed in favour of the Governor of the State of Kerala, represented by the
Secretary to the Department of Ports, Government of Kerala, Government Secretariat, Thiruvananthapuram695 001, India (hereinafter referred to as the "Authority", which expression shall, unless repugnant to the
context thereof, include its successors-in-interest and permitted assigns):
WHEREAS, [insert name of Concessionaire], a company incorporated under the laws of India and having
its registered office at [●] (hereinafter referred to as the "Concessionaire", which expression shall, unless
repugnant to the context thereof, include its successors-in-interest and permitted assigns) has entered into the
concession agreement dated [●] with the Authority (hereinafter called the "Concession Agreement") for the
development of the Project (as such term is defined in the Concession Agreement).
AND WHEREAS, Clause 9.1 of the Concession Agreement requires the Concessionaire to furnish to the
Authority an unconditional, irrevocable, first demand bank guarantee issued by a bank having financial
standing and creditworthiness acceptable to the Authority, for a sum equal to INR 20 crores (INR
20,00,00,000) to secure the due performance by the Concessionaire of its obligations during the Services
Period (as such term is defined in the Concession Agreement).
AND WHEREAS, the Guarantor (as defined herein below) has affirmed that it is a bank having financial
standing and creditworthiness acceptable to the Authority as contemplated by Clause 9.2 of the Concession
Agreement and at the request of the Concessionaire and for sufficient consideration, the Guarantor has
agreed to issue this performance bank guarantee in favour of the Authority.
NOW THEREFORE, [●] having its registered office at [●] and a branch office at [●] (hereinafter called the
"Guarantor", which expression shall, unless repugnant to the context thereof, be deemed to mean and
include its successors) hereby undertakes to be held and firmly bound unto the Authority for the due
performance of the Concessionaire's obligations during the Services Period and for the payment of any
money by the Concessionaire to the Authority and hereby issues in favour of the Authority this irrevocable
and unconditional performance and payment bank guarantee (hereinafter the "Guarantee") on behalf of the
Concessionaire in the amount of INR 100 crores (INR 20,00,00,000), in consideration of the execution of the
Concession Agreement and the grant of the Concession to the Concessionaire and consideration received
from the Concessionaire (the receipt and sufficiency of which are hereby acknowledged); [Note: If the
Concessionaire is also the CI EPC Contractor, all references to the amount of INR 100 crores will need to
be substituted with references to an amount of INR 300 crores.]
AND, the Guarantor hereby makes the following representations and warranties to and hereby covenants and
agrees with the Authority, as follows:
1.

Definitions
Capitalised terms not otherwise defined herein shall have their respective meanings set forth in the
Concession Agreement.

2.

Construction
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Except as otherwise expressly provided herein, the rules of interpretation set out in the Concession
Agreement shall apply to this Guarantee.
3.

Guarantee and Payments
The Guarantor hereby irrevocably and unconditionally secures (as primary obligor and not merely as
Guarantor) to the Authority the prompt payment in full of all amounts which are at any time due,
owing or payable by the Concessionaire under the Concession Agreement (all amounts so secured,
the "Guaranteed Amount") without any demur, reservation, protest or recourse, immediately on
receipt of a first written demand from the Authority, not exceeding an amount of INR 20 crores
(Rupees 20,00,00,000) in a financial year. The Guarantor acknowledges that any such demand by the
Authority of the amounts payable by the Guarantor to the Authority shall be final, binding and
conclusive evidence in respect of the amounts payable by the Guarantor to the Authority.
The Guarantor agrees that the value of this Guarantee shall at all times be maintained for the sum
stated above and further agrees that this Guarantee does not limit the number of claims that may be
made by the Authority against the Guarantor.
The Guarantor further agrees to pay all costs and expenses (including, without limitation, legal
counsel fees and related costs and expenses) paid or incurred by the Authority in endeavouring to
enforce or collect the Guaranteed Amounts and in connection with the enforcement of this
Guarantee.
Any payment made hereunder shall be made free and clear of and without deduction for, or on
account of, any present or future Taxes, deductions or withholdings of any nature whatsoever and by
whomsoever imposed, and where any withholding on a payment is required by any applicable Law,
the Guarantor shall comply with such deduction or withholding obligations and shall pay such
additional amount in respect of such payment such that the Authority receives the full amount due
hereunder as if no such deduction or withholding had occurred.

4.

Obligations Unconditional
The obligations of the Guarantor herein are absolute and unconditional, irrespective of the value,
genuineness, validity, regularity or enforceability of the Concession Agreement or the insolvency,
bankruptcy, reorganization, dissolution or liquidation of the Concessionaire or any change in
ownership of the Concessionaire or any purported assignment by the Concessionaire or any other
circumstance whatsoever which might otherwise constitute a discharge or defence of a guarantor or a
surety.
Further, this Guarantee is in no way conditional upon any requirement that the Authority first
attempt to procure the Guaranteed Amount from the Concessionaire, or from any other guarantor of
the Guaranteed Amount or any other person, or resort to any other means of obtaining payment of
the Guaranteed Amount or that the Authority prove or show to the Guarantor grounds or reasons for
such demand for the sum specified herein. The Guarantor’s obligation to pay shall not in any way be
affected by any dispute or difference between the Authority and the Concessionaire in respect of the
performance of the Concession Agreement or monies payable by the Concessionaire to the Authority
or any matter whatsoever related thereto.

5.

Waiver, Amendment etc.
The obligations of the Guarantor under this Guarantee shall not be affected by any act, omission,
matter or thing which, but for this provision, would reduce, release or prejudice the Guarantor from
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any of the Guaranteed Amounts or prejudice or diminish the Guaranteed Amounts in whole or in
part, including (whether or not known to it, or the Authority):

6.

(a)

any time or waiver granted to, or composition with, the Concessionaire or any other person;

(b)

any incapacity or lack of powers, authority or legal personality of or dissolutions or change
in the members or status of the Concessionaire or any other person;

(c)

any variation of the Concession Agreement so that references to the Concession Agreement
in this Guarantee shall include each variation;

(d)

any unenforceability, illegality or invalidity of any obligation of any person under the
Concession Agreement or any unenforceability, illegality or invalidity of the obligations of
the Guarantor under this Guarantee or the unenforceability, illegality or invalidity of the
obligations of any Person under any other document or guarantee or Guarantee, to the extent
that each obligation under this Guarantee shall remain in full force as a separate, continuing
and primary obligation, and its obligations be construed accordingly, as if there were no
unenforceability, illegality or invalidity;

(e)

the partial or entire release of any Guarantor or other party primarily or secondarily liable or
responsible for the performance, payment or observance of any of the Guaranteed Amounts;
or by any extension, waiver, or amendment whatsoever which may release a guarantor or
Guarantor (other than performance or indefeasible payment of a Guaranteed Amount); or

(f)

any part performance of the Concession Agreement or by any failure by the Authority to
timely pay or perform any of its obligations under the Concession Agreement.

Bankruptcy, Insolvency etc.
If, and to the extent that, for any reason the Concessionaire enters or threatens to enter into any
proceedings in bankruptcy or reorganization or otherwise, or if, for any other reason whatsoever, the
performance or payment by the Concessionaire of the Guaranteed Amounts become or may
reasonably be expected to become impossible, then all Guaranteed Amounts shall be promptly paid
or performed, as relevant, by the Guarantor.

7.

Indemnity
As an original and independent obligation under this Guarantee, the Guarantor shall:
(a)

indemnify the Authority and keep the Authority indemnified against any cost, loss, expense
or liability of whatever kind resulting from the failure by the Concessionaire to make due
and punctual payment of any of the Guaranteed Amounts or resulting from any of the
obligations under the Concession Agreement being or becoming void, voidable,
unenforceable or ineffective against the Concessionaire (including, but without limitation, all
legal and other costs, charges and expenses incurred by the Authority in connection with
preserving or enforcing, or attempting to preserve or enforce, its rights under this
Guarantee); and

(b)

pay on demand the amount of such cost, loss, expense or liability whether or not the
Authority has attempted to enforce any rights against the Concessionaire or any other person
or otherwise.

156

Final Concession Agreement
Approved by Government of Kerala
12 April, 2011

8.

Claims by the Guarantor
The Guarantor represents and undertakes that it has not taken any Guarantee in respect of its liability
under this Guarantee whether from the Concessionaire or any other person. So long as any sum
remains owing by the Concessionaire to the Authority, the Guarantor shall not exercise any right of
subrogation or any other rights of a Guarantor or enforce any Guarantee or other right or claim
against the Concessionaire (whether in respect of its liability under this Guarantee or otherwise) or
claim in the insolvency or liquidation of the Concessionaire or any such other Person in competition
with the Concessionaire. If the Guarantor receives any payment or benefit in breach of this Section
8, it shall hold the same upon trust for the Authority.

9.

Waiver of Notice of Acceptance etc.
The Guarantor hereby waives notice of acceptance of this Guarantee and notice of any liability to
which it may apply, and waives presentment, demand of payment, protest, notice of dishonour or
non-payment of any such liability, suit or taking of other action by the Authority against, and any
other notice to, any party liable thereon.

10.

Representations and Warranties
The Guarantor represents and warrants to the Authority that:

11.

(a)

it has the power to execute, deliver and perform the terms and provisions of this Guarantee
and has taken all necessary action to authorize the execution, delivery and performance by it
of this Guarantee; the Guarantor has duly executed and delivered this Guarantee, and this
Guarantee constitutes its legal, valid and binding obligation enforceable in accordance with
its terms except as the enforceability thereof may be limited by applicable bankruptcy,
insolvency, moratorium or other similar laws affecting the enforcement of creditors’ rights
generally and by general equitable principles;

(b)

neither the execution, delivery or performance by the Guarantor of this Guarantee, nor
compliance by it with the terms and provisions hereof, (i) will contravene any material
provision of any law, statute, rule or regulations or any order, writ, injunction or decree of
any court or governmental instrumentality, (ii) will conflict or be inconsistent with or result
in any breach of any of the material terms, covenants, conditions or provisions of, or
constitute a default under any agreement, contract or instrument to which the Guarantor is a
party of by which it or any of its property or assets is bound or (iii) will violate any provision
of the Guarantor’s constituent documents; and

(c)

no order, consent, approval, license, authorization or validation of, or filing, recording or
registration with (except as have been obtained or made prior to the date hereof), or
exemption by, any governmental or public body or authority, or any subdivision thereof, is
required to authorize, or is required in connection with, (i) the execution, delivery and
performance of this Guarantee or (ii) the legality, validity, binding effect or enforceability of
this Guarantee.

Continuing Guarantee
This Guarantee is a continuing one and all liabilities to which it applies or may apply under the terms
hereof shall be conclusively presumed to have been created in reliance hereon. No failure or delay
on the part of the Authority in exercising any right, power or privilege hereunder and no course of
dealing between the Authority and the Guarantor, or the Concessionaire, shall operate as a waiver
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thereof, nor shall any single or partial exercise of any right, power or privilege hereunder preclude
any other or further exercise thereof or the exercise of any other right, power or privilege. The
rights, powers and remedies herein expressly provided are cumulative and not exclusive of any
rights, powers or remedies which the Authority would otherwise have. No notice to or demand on
the Guarantor in any case shall entitle the Guarantor to any other further notice or demand in similar
or other circumstances or constitute a waiver of the rights of the Authority to any other or further
action in any circumstances without notice or demand.
12.

Miscellaneous
(a)

If any one or more of the provisions contained in this Guarantee are or become invalid,
illegal or unenforceable in any respect, the validity, legality and enforceability of the
remaining provisions shall not in any way be affected or impaired thereby, and the
Guarantor shall enter into good faith negotiations with the Authority to replace the invalid,
illegal or unenforceable provision.

(b)

The Guarantor hereby agrees to execute and deliver all such instruments and take all such
actions as may be necessary to make effective fully the purposes of this Guarantee.

(c)

This Guarantee may be executed in one or more duplicate counterparts, and when executed
and delivered by the Guarantor and the Authority shall constitute a single binding
agreement.

(d)

[The agreements set out in this Guarantee shall continue in effect until all Guaranteed
Amounts have been indefeasibly paid or performed in full and the Guarantor receives
written notice thereof from the Authority (such notice to be issued promptly upon such
occurrence); provided however that this Guarantee shall not be required to be in force for a
period beyond the date of expiration of six (6) months from the Commercial Operation
Date.] [Note: If the Concessionaire wishes to obtain a Bond for a shorter period and
renew/replace such Bond periodically, this Clause may be changed subject to prior
approval of the Authority.]

(e)

Any notice, request or other communication to be given or made under this Guarantee shall
be in writing addressed to the Guarantor at the location set opposite its signature hereto and
in the manner as set out in respect of notices under the Concession Agreement.

(f)

This Guarantee shall be governed by, and construed in accordance with, the laws of India.
The Guarantor irrevocably agrees that any legal action, suit or proceeding arising out of or
relating to this Guarantee may be brought in the Courts of Kerala, India. Final judgement
against the Guarantor in any such action, suit or proceeding shall be conclusive and may be
enforced in any other jurisdiction, by suit on the judgement, a certified or exemplified copy
of which shall be conclusive evidence of the judgement, or in any other manner provided by
law. By the execution of this Guarantee, the Guarantor irrevocably submits to the nonexclusive jurisdiction of such Court in any such action, suit or proceeding and designates,
appoints and empowers [•] (or such other address as it may from time to time notify in
writing to the Authority) as its authorized agent to receive for and on its behalf service of the
writ of summons or other legal process in any such action, suit or proceeding in such Court.
Nothing in this Guarantee shall affect the right of the Authority to commence legal
proceedings or otherwise sue the Guarantor in any other appropriate jurisdiction, or
concurrently in more than one jurisdiction, or to serve process, pleadings and other papers
upon the Guarantor in any manner authorized by the laws of any such jurisdiction. The
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Guarantor irrevocably waives to the fullest extent permitted by Applicable Law: (i) any
objection which it may have now or in the future to the laying of the venue of any such
action, suit or proceeding in any court referred to in this paragraph (f); and (ii) any claim that
any such action, suit or proceeding has been brought in an inconvenient forum. The
Guarantor also consents generally in respect of any proceedings arising out of or in
connection with this Guarantee to the giving of any relief or the issue of any process in
connection with such proceedings including, without limitation, the making, enforcement or
execution against any property whatsoever (irrespective of its use or intended use) of any
order or judgement which may be made or given in such proceedings. To the extent that the
Guarantor may, in any suit, action or proceeding brought in any of the courts referred to
above or elsewhere arising out of or in connection with this Guarantee, be entitled to the
benefit or any provision of law requiring the Authority in such suit, action or proceeding to
post Guarantee for the costs of the Guarantor, or to post a bond or to take similar action, the
Guarantor hereby irrevocably waives such benefit, in each case to the fullest extent now or
in the future permitted under such laws or, as the case may be, the jurisdiction in which such
court is located.
(g)

The Authority may assign or transfer all or any part of its interest herein to any other person
with prior notification to the Guarantor except that no notification shall be required in the
event of assignment to any Financial Entity or its agent or its nominee. The Guarantor may
not assign or transfer any of its rights or obligations under this Guarantee.

IN WITNESS WHEREOF these presents have been executed on the [•] day of [•], 2011

Signed and delivered by the

)

withinnamed Guarantor

)

acting through its authorised officer

)

_____________________________
Designation with Stamp

Duly authorised representative

Vide Power of Attorney No. [•]

In the Presence of:
Witness 1:
Witness 2:
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SCHEDULE 12
WORKS
PART 1
AUTHORITY'S REQUIREMENTS

1.

General
The Concessionaire shall provide and maintain the following during the term of the Concession:

2.

(a)

Supra structures (Buildings, Workshops) within the Leased Area that is leased to the
Concessionaire

(b)

Utilities within the terminal (Water/Sewage, Gas, Electricity, Communications)

(c)

Yard

(d)

Paving of the Terminal surface

(e)

Ship-to-shore container handling equipment

(f)

Other Moveable Assets, including Terminal equipment

Design life
Description
Paving
Buildings

3.

Design life
20 years
25 years

(assuming normal maintenance)
(assuming normal maintenance)

Design vessels

Description

Design Vessel

Capacity

14,500 TEU

DWT

157,000 T

Displacement

220,000 T

Length Overall

397.0m

Beam

56.0m

Max Draft

16.0m
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4.

Operating hours
The Terminal and the Port Crafts shall be adequate for provision of the Services and the Marine
Services on a 24 (twenty four) hours base, 7 (seven) days a week, including public holidays.

5.

Terminal buildings
The Concessionaire shall provide all facilities required to operate the Terminal according Good
Industry Practice, including but not limited to:

6.

(a)

Workshop(s) for the maintenance of Moveable Assets, including Terminal equipment: A
covered workshop shall be provided with adequate facilities and space for maintenance of
the Terminal equipment.

(b)

Offices (including office space, operations room, canteen, toilets, changing and locker
rooms, showers, etc.): Offices shall be provided with adequate facilities and space for
efficient operation of the Terminal, administration, etc.

(c)

Gate (including canopy): The gate shall provide sufficient space and traffic lanes for
efficient handling of all incoming and outgoing traffic including oversized and special cargo.

Terminal facilities
The following facilities shall be provided as a minimum:

7.

(a)

RTG wash-down area

(b)

leaking container pit

(c)

Fuel station complete with installations for serving fuel requirements of the Port Crafts and
Moveable Assets, including the Terminal equipment

Additional facilities
Provisions shall be provided as required for following services:
(a)

customs,

(b)

port police,

(c)

immigration,

(d)

port health,

(e)

any other facilities required

These provisions may include office space, paved area, storage sheds as required. The facilities shall
be supplied at costs.
8.

Yard paving for terminal
The surface at the entire new quay area shall be adequate for long term use of all types of equipment
and storage of containers with a minimum load of 50 kN/m2 and shall meet international design
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standards and codes whichever is higher, thereby duly accounting for maximum axle loads of
container handling equipment.
The total paved area shall be adequate for the handling and storage of the containers.
The top-level for the terminal paving is 1 metre (on average) above reclamation level. The final level
of the terminal paving is therefore on average 5.0m CD.
9.

Paving parking areas
Paving shall be provided for a car park and for a pre-gate parking area as appropriate.

10.

Quay and yard equipment
Quay and yard equipment shall be adequate for efficient handling of cargo in accordance with Good
Industry Practice and shall be in good working condition. The minimum performance of the terminal
is provided below.

11.

Description

Phase 1

Minimum quay capacity

1,265 TEU/m/a

Minimum yard capacity

31,000 TEU/ha/a

Roads and rails inside port boundary
The road and rail network within the Port shall be connected to the local road and rail network for
efficient operation of the Port. A rail yard shall be developed for (un)loading containers on and off
trains with adequate capacity. An indicative plan of the road and rail inside the Port boundary is
attached:
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12.

Port security and health and safety standards
The security standard of the Terminal shall be in compliance with the ISPS Code.
Health and safety standards during operations shall comply with ILO code: "Safety and Health in
Ports" latest edition.

13.

Port services
An overview of the minimum required services in the port is provided below.

Storm-water drainage
system
(for wharf and stacking
areas)

Storm-water drainage
intercepted outfall.

system shall

be

provided

including

Foul-water drainage system

An appropriate foul drainage system shall be provided for the new
terminal facilities.

Fire fighting system

A saltwater fire fighting system shall be provided for the new wharf
and stacking areas.
Freshwater fire fighting to be provided for buildings.

HV and LV power

A power system shall be provided for the new port facilities
including:
Operation of quay (crane) operations.
Operation of terminal
Plug-in points shall be provided for RTG’s when not in use.
Back-up power (generator) is required for reefers, fire fighting
system and operation of at least one quay crane.
Main electrical station and appropriate amount of substations

Lighting masts

A lighting system shall be provided with the following minimum
requirements:
50 lux average in stacking area (assuming yard is empty), excluding
lighting from equipment.
50 lux average on quays, excluding lighting from equipment.

Telecoms and datalinks

Telecoms and datalinks shall be provided for the new port facilities.

Security System

A complete ISPS compliant security system including fencing,
CCTV etc.

Waste disposal facilities

Facilities shall be provided for disposal of (solid) waste.
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14.

Loading

General
Uniformly distributed load
Landward of landward rail

50kN/m2

Between landward and seaward
rails

30kN/m²

Seaward of seaward rail

10kN/m²

Vehicle loading
Reach Stacker loading
45 tonne Reach Stacker loading (4 containers high) with a minimum of 100t
front axle load, corner load to be determined using the dynamic factors from
table 17 of the Ports Heavy Duty Pavement Manual.
HA Loading
HA Vehicle loading including horizontal components to BS 5400 Pt. 2
HB Loading
45 Units of HB vehicle (180T Gross Weight Vehicle) to BS 5400 Pt. 2
Longitudinal Loading
To be determined to BS 5400 Pt. 2 Section 6.6
Accident/Skidding Load
To be determined to BS 5400 Pt. 2 Section 6.7
Parapet Collision Load
To be determined to BS 5400 Pt. 2 Section 6.8
Handrail Loading:
To be determined to BS 5400 Pt.2 Section 7.1.2
NOTE: Clearance between adjacent vehicles or between vehicles and cargo (inc. containers) shall
be 1m unless otherwise noted
Cargo loading
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Quay apron
Refer top Loadings - General - container loads on quay
Stacking area
Loading appropriate to 1 over 5 RTG’s
(5 high containers – normal. 6 high– occasional)
Container Loads (5 high stack)
Block of 4 corner castings:
4 x 228.6kN @ 12.55m x 7.5m Grid (40’ containers)
4 x 168.6kN @ 6.45m x 7.5m Grid (20’ containers)
UDL: 50 kN/m²
Source: BPA heavy duty pavements design manual, 4th Edition

15.

Construction Standards
In completing the Works, the Concessionaire shall comply with the construction standards set out in
the Annexure to this Part 1 of Schedule 12.
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ANNEXURE

1.

General
The Concessionaire shall execute the Project by completing the Superstructure and installing the Port
Crafts as per the Authority's Requirements set out at Part 1 of Schedule 12 and provide appropriate
equipment for cargo handling and other support facilities for proper and efficient functioning of the
Terminal.
The Concessionaire shall carry out the Works duly complying with the provisions of all relevant
latest Indian Standards and if any item of the Works is not covered by the Indian Standards,
provisions of ISO/IEC/OISD standards shall be complied with.
The construction of civil works, facilities, erection and commissioning of lifting appliances,
equipment and machinery and their layout shall ensure that during the Services Period these facilities
meet the required provisions of the Dock Workers Safety Health & Welfare Act, 1986 and the
relevant Regulations 1990.
The Concessionaire shall meet the requirements of Management Quality System (IS/ISO – 9001:
2000) and shall also obtain accreditation for operations at the terminal. In addition, the
Concessionaire shall comply with all relevant statutory regulations, codes, practices and guidelines.
It is not intended to specify herein all the relevant standards required to complete the Project. Only
those standards that are considered by the Authority to be most pertinent are listed in this Annexure.

2.

Civil Construction Work

2.1

Dry Bulk, Break Bulk & Container Terminals
The Works may comprise variety of works such as dredging, reclamation, construction of
breakwaters, berths, development of back-up area for storage of cargo/containers, approach roads,
railways sidings, operational buildings/offices, maintenance workshop, drainage, water supply,
environmental protection works and other amenities. The Concessionaire is required to undertake all
tests required as per IS/ISO/IEC standards to ensure that the construction work carried out by him
meets not only the Authority's Requirements set out in this Part 1 of Schedule 12, but also conforms
to the required quality as per the standards. In addition, the Concessionaire shall also comply with
the provisions of specifications published by the Indian Road Congress, RDSO of Ministry of
Railways and provisions of Shore Protection Manual (CERC) of US Army Corps of Engineers, as
may be pertinent to the Project. In implementing the Works, the Concessionaire shall refer to and as
relevant comply with the design and construction standards specified in the following paragraphs.
Indian Standards for Construction of Ports and Harbours
IS 4651 – Part – 1 – 1974

Code of practice for planning and design of ports and harbours: Part
1 Site investigation

IS 4651–Part 2–1989

Code of practice for planning and design of ports and harbours Part
2 Earth pressure

IS 4651-Part III-1974

Code of practice for planning and design of ports and harbours: Part
III: Loading
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IS 4651- Part 4 -1989

Code of practice for planning and design of ports and harbours: Part
4: General Design consideration.

IS 4651-Part 5-1980:

Code of practice for planning and design of ports and harbours Part:
5 Layout and functional requirements

IS 7314: 1974

Glossary of terms relating to port and harbor engineering

IS 9527: Part 1: 1981

Code of practice for design and construction of port and harbour
structures: Part 1 Concrete monoliths

IS 9527: Part 3: 1983

Code of practice for design and construction of port and harbour
structure: Part 3 Sheet pile walls

IS 9527: Part 4: 1980

Code of practice for design and construction of port and harbour
structure: Part 4 Cellular Sheet pile structures

IS 9527: Part 6: 1989

Code of practice for design and construction of port and harbour
structures: Part 6 Block work

IS 10020: Part 4: 1981

Recommendations for design and construction of port and harbour
components Part 4 Slipways.

IS 9556: 1980

Code of Practice for design and construction of diaphragm walls

Indian Standards for Foundation Work
IS 2911: Part 1: Sec 1:1979

Code of practice for design and construction of pile foundations
Part 1 Concrete piles, Section 1, Driven cast in-situ concrete piles

IS 2911: Part 1: Sec 2:1979

Code of practice for design and construction of pile foundations:
Part 1 Concrete piles, Section 2 Bored cast in-situ piles

IS 2911: Part 1: Sec 3:1979

Code of practice for design and construction of pile foundations:
Part 1 Concrete piles, Section 3 Driven pre-cast concrete piles

IS 2911: Part 1: Sec 4:1984

Code of practice for design and construction of pile foundations.
Part 1 Concrete piles, Section 4 Bored pre-cast concrete piles

IS 2911: Part 2: 1980

Code of practice for design and construction of pile foundations:
Part 2 Timber piles

IS 2911: Part 3: 1980

Code of practice for design and construction of pile foundations:
Part 3 Under reamed piles.

IS 2911: Part 4: 1985

Code of practice for design and construction of pile foundations:
Part 4 Load test on piles

IS 2950: Part 1: 1981

Code of practice for design and construction of raft foundations –
Part I: Design

IS 2974: Part 1: 1982

Code of practice for design and construction of Machine
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Foundations- Part 1: Foundation for Reciprocating Type Machines.
IS 2974: Part 2: 1980

Code of practice for design and construction of machine
foundations. Para 2 Foundations for impact type machine (hammer
foundations)

IS 2974: Para 3: 1992

Code of practice for design and construction of machine
foundations for rotary type machines (medium and high frequency)

IS 2974: 1979:

Code of practice for design and construction of machine
foundations: Part 4 Foundations for rotary type machines of low
frequency.

IS 2974: Part 5: 1987

Code of practice for design and construction of machine
foundations Part 5 Foundations for impact machines other than
hammers (forging and stamping press, pig breaker drop crusher and
jolter)

IS 1080: 1985

Code of Practice for design and construction of shallow foundations
on soils (other than raft, ring and shell).

IS 13094: 1992

Guidelines for Selection of ground improvement techniques for
foundation in weak soils.

Indian Standards for Structural Design
IS 875(Part I to V): 1987

Code of Practice for design loads (other than earth quake) for
buildings – dead loads, imposed loads, wind loads, snow loads,
special loads and load combinations.

IS 456: 2000

Code of Practice for plain and reinforced concrete.

IS: 800: 1984

Code of practice for general construction in steel

IS: 801: 1975

Code of practice for use of cold formed light gauge steel structural
members in general building construction.

IS: 803: 1976

Code of practice for Design fabrication and Erection of vertical
mild steel cylindrical welded oil storage tanks.

IS 1893: Part 1: 2002

Criteria for Earthquake Resistant Design of Structures Part I –
General Provision and Buildings

IS 1893: Part 4: 2005

Criteria for earth quake resistant design of structures –Part 4Industrial Structures including Stack-like Structures.

IS 4326: 1993

Code of Practice for Earth Quake Resistant design and construction
of buildings.
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3.

Cargo Handling Equipment

3.1

General
The Concessionaire shall provide the type and capacity of equipment required for handling the
specified cargo/containers in accordance with relevant standards. The equipment shall generally
conform to the following standards and code of practices.

3.2

Electric Cranes - Wharf and Gantry Cranes
The crane and its mechanisms shall be designed and constructed in compliance with the latest
editions and amendments of the following standards and codes of practice. Standards equivalent or
higher in BS, JIS, FEM, DIN, ISO, IEC are also acceptable.
Structures and Mechanism
IS 807: 2006

Design, erection and testing (Structural Portion) of Cranes and Hoists –
Code of Practice.
BS 5400 – Part 10 Steel concrete and composite bridges - Code of
practice for fatigue

IS 4137 – 1985

Specification for heavy duty electric overhead travelling and special
cranes for use in steel works

Material
IS 800: 1984

Code of Practice for general construction in steel

IS 2062: 2006

Hot rolled low medium and high tensile Structural Steel

IS 2644: 1994

High tensile steel castings

IS 2266: 2002

Steel Wire Ropes for General Engineering Purposes-specification

IS 3177: 1999

Code of Practice for Electric Overhead Travelling Cranes and Gantry
Cranes other than Steel Work
Cranes

Electricals

IEC standards
IEE – regulations for the electrical equipment of buildings
BS 4999 / FEM 3rd edition Booklet 4 – Motors
BS 171, BS 3941, BS 3938 – Transformers
BS 99 – Fuses

Welding
IS 7307: Part 1: 1974

Approval test for welding procedures Part 1 Fusion welding of steel.

IS 7310: Part 1: 1974

Approval test for Welders working to approved welding procedures –
Part 1: Fusion welding of Steel.
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Painting
BS 5493

Code of practice for protective coating of iron and steel
structures against corrosion

Swedish Standard Sa 2,5 or SIS ST3,
SIS 055900 surface preparation
General
IS 13367: Part 1: 1992

Safe use of Cranes - Code of Practice Part 1 General

Classification of Crane Structures
Class of utilization:
State of loading:
Group classification:
Impact factor:
Duty factor:
Nominal load spectrum:

U8 (4 Million loading cycles)
Q3
A8
1.4
0.9
0.8 of rated capacity factor

Mechanism
Class of Utilization State of Loading Group Classification
Hoist
T8
L3
Traverse
T8
L3
Travel
T5
L2
Boom hoist
T3
L3

M8
M8
M5
M4

The wharf cranes shall be designed for Stability as per BS 2573 Part I & II.
3.3

Mobile Equipment
IS 4357: 2004

Methods for Stability Testing of Fork Lift Trucks

IS 4573: 1982

Specification for Power Driven Mobile Cranes

IS 13473: Part 2:1992/

Cranes - Vocabulary Part 2 Mobile cranes ISO

4306-1985
IS 13558: Part 2:1995/

Cranes - Controls - Layout and Characteristics –

Part ISO 7752 –2- 1986 Mobile Cranes
IS 13834: Part 2: 1993/

Cranes - Classification: Part 2 Mobile cranes ISO

4301 – 2:1985
IS 13870: Part 2: 1993/

Cranes and Lifting Appliances - Selection of Wire

ISO 4308: 1988 Ropes - Part 2: Mobile
Cranes Coefficient of utilization
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IS 14469: 1997/

Mobile Cranes - Determination of Stability ISO

4305 – 1991
IS 14474: Part 1: 1997/

Mobile Cranes - Experimental Determination of

Crane ISO 11662-1:1995 Performance –
Part 1:
Tipping Loads and Radii
IS 3173: 1965

3.4

Specification for High pressure connections for fuel
injection equipment for diesel engines

Conveyors for Bulk Handling
Conveyors
IS 4776: Part I: 1977

Specification for Troughed Belt Conveyors: Part I
Troughed Belt Conveyors for Surface Installation

IS 8597 – 1977

Flat Belt Conveyors

IS 11592 – 2000

Code of practice for selection and design of Belt
Conveyors

IS 7465 – 1974

Portable and Mobile troughed Belt Conveyor

IS 7155: Part 1: 1986

Code of recommended practice for conveyor safety
: Part 1 General Information

IS 7155: Part 2: 1986

Code of recommended practice for conveyor safety
: Part 2 General Safety requirement

IS 7155: Part 3: 1986

Code of recommended practice for conveyor safety
: Part 3 Belt Conveyors and feeders

IS 7155: Part 4: 1990

Code of recommended practice for conveyor safety
: Part 4 Vibrating Conveyor/feeder

IS 7155: Part 5: 1990

Code of recommended practice for conveyor safety
: Part 5 Apron Conveyor/Apron Feeder

IS 7155: Part 6: 1990

Code of recommended practice for conveyor safety
: Part 6 Selection, Training and Supervision of
Operators

IS 7155: Part 7: 1990

Code of recommended practice for conveyor safety
: Part 7 Inspection and Maintenance

IS 7155: Part 8: 1994

Code of recommended practice for conveyor safety
: Part 8 Flight Conveyors (scraper conveyors)
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Idlers and Pulleys
IS 8598 – 1987

Idlers and Idlers Sets

IS 8531 – 1986

Pulleys for Conveyors

IS 11507 – 1985

Synchronous Drive Pulleys

Conveyor Belts

4.

IS 1891(Part I & II)-1978

Rubber Conveyor Belting

IS 1891 – 1988

Amendment to above conveyor

IS 22131 Part I 1980

Steel Cord Conveyor Belting

Electrical
IS 325: 1996

Three-phase induction motors

IS 900: 1992

Code of practice for installation and maintenance of
induction motors

IS 1231: 1974

Dimensions of Three-phase Foot-mounted Induction
Motors

IS 2223: 1983

Dimensions of flange mounted ac induction motors

IS 3682: 1966

Flame-proof ac motors for use in mines

IS 3842: Part 2: 1966

Application guide for electrical relays for AC
systems: Part 2 Over current relays for generators
and motors

IS 4029: 1967

Guide for testing three-phase induction motors

IS 8151: 1976

Single-speed three-phase induction motors
driving lifts

IS 8789: 1996

Values of performance characteristics for threephase
induction motors

IS 9628: 1980

Three-phase induction motors with type of protection
'n'

IS 10242: Part 3: Sec 1:1983

Electrical installations in ships: Part 3 Equipment,
Sec 1 Generators and motors

IS 12615: 2004

Energy Efficient Induction Motors - Three Phase
Squirrel Cage

IS 13529: 1992

Guide on Effects of Unbalanced Voltages on the
Performance of Three-Phase Cage Induction Motors
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IS 13555: 1993

Guide for Selection and Application of 3-Phase A. C.
Induction Motors for Different Types of Driven
Equipment

IS 14122: 1994

Built in thermal protection for electric motors rated
up to 660 V ac

IS 14377: 1996

Specification for Three-phase Induction Motors for
Fans Used in Air-conditioning and Ventilation

IS 15429: 2004

Storage, Installation and Maintenance of DC Motors
- Code of Practice

IS 3043: 1987

Code of practice for earthing

IS 3151: 1982

Earthing transformers

IS 5553(Part 6) 1991

Reactor Parts – Earthing of Transformers

IS 9921: Part 1: 1981

Specification for Alternating Current
Disconnections (Isolators) and Earthing Switches for
Voltages above 1 000 V - Part I: General and
Definitions

IS 9921: Part 2: 1982

Alternating current disconnections (isolators) and
earthing switches for voltages above 1000 V: Part 2
Rating

IS 9921: Part III: 1982

Specification for Alternating Current Disconnections
(Isolators) and Earthing Switches for Voltages above
1000 V - Part III: Design and Construction

IS 9921: Part 4: 1985

Specification for Alternating Current Disconnections
(isolators) and Earthing Switches for Voltages
Above 1000 V - Part 4: Type Tests and Routine
Tests

IS 9921: Part 5: 1985

Specification for Alternating Current Disconnections
(Isolators) and Earthing Switches for Voltages
Above 1000 v - Part 5: Information to be given with
Tenders, Enquiries and Orders

IS 12776: 2002

Galvanized Strand for Earthing – Specification

IS 14981: 2001

Live Working - Earthing or Earthing and ShortCircuiting Equipment Using Lances as a ShortCircuiting Device-Lance Earthing

IS 13947: Part 2: 1993

Specification for Low-voltage Switchgear and
Control gear - Part 2: Circuit Breakers

IS 14658: 1999
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Guide for Short-circuit and Switching Test
Procedures for Metal-enclosed and Dead Tank
Circuit Breakers
IS 8828: 1996

Electrical Accessories - Circuit Breakers for Over
Current Protection for Household and Similar
Installations

IS 2309: 1989

Code of Practice for Protection of allied structure
against lightning

IS 732 IS 732: 1989

Code of Practice for Electric wiring Installation

IS 694: 1990

PVC insulated Cables for working voltages upto and
including 1100V

IS 1554 (Part 1):1988

PVC insulated (Heavy Duty) electric cables: Part 1
for working voltages upto and including 1100 V

IS 1554 (Part 2): 1988

PVC insulated (Heavy Duty) electric cables: Part 2
for working volages from 3.3 kV upto and including
11 kV

IS 7098 (Part 1): 1988

Cross linked Polyethelene insulated PVC sheathed
cables Part 1 for working voltages upto and
including 1100 V

IS 7098 (Part 2): 1985

Cross linked Polyethelene insulated PVC sheathed
cables Part 2 for working voltages from 3.3 kV upto
and including 33 kV

IS 7098 (Part 3): 1988

Cross linked Polyethelene insulated PVC sheathed
cables Part 3 for working voltages from 66 kV upto
and including 220 kV

IS 10118 (Part 1): 1982

Code of Practice for selection, installation &
maintenance of switchgears and Control gears: Part 1
General

IS 10118 (Part 2): 1982

Code of Practice for selection, installation &
maintenance of switchgears and Control gears: Part 2
Selection

IS 10118 (Part 3): 1982

Code of Practice for selection, installation &
maintenance of switchgears and Control gears: Part 3
Installation

IS 10118 (Part 4): 1982

Code of Practice for selection, installation &
maintenance of switchgears and Control gears: Part 4
Maintenance
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For all other equipment not covered in the above standards, equivalent or higher standards in BS,
JIS, FEM, DIN, ISO, IEC, are acceptable.
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PART 2
CONCESSIONAIRE'S TECHNICAL PROPOSAL
Note. The Technical Proposal (as defined in the RFP) submitted by the Consortium in response to the RFP
shall be incorporated in this Part 2 of Schedule 12.
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SCHEDULE 13
TERMS OF REFERENCE
1.

General
(a)

This Schedule stipulates the terms of reference for the appointment of the Independent
Engineer and includes the scope of work (review of design and drawings, notification of
objection thereto, inspection of the Works and tests to be carried out, notification of
shortfalls if any, issue of Completion Certificate, seeking of approval from the Collector of
Customs for the purpose of putting into operation the Terminal) and the manner and
timelines for submission of the Independent Engineer's reports while performing its duties.

(b)

Section 2 sets out the terms for the appointment of the Independent Engineer.

(c)

Sections 3 and 4 set out an indicative scope of work of the Independent Engineer. The scope
may be revised to include such other functions that may be required to be undertaken by the
Independent Engineer pursuant to the provisions of this Agreement.

2.

Selection and Appointment of the Independent Engineer

2.1

The Authority shall invite expressions of interest from independent consulting engineering firms or
bodies corporate to undertake and perform the duties and functions set forth at Section 3 of this
Schedule and thereupon shortlist [ten (10)] qualified firms in accordance with evaluation criteria to
be determined in consultation with the Concessionaire. The Authority shall convey the aforesaid list
of firms to the Concessionaire for scrutiny and comments, if any. The Concessionaire shall be
entitled to scrutinise the relevant records of the Authority to ascertain whether the selection of firms
has been undertaken in accordance with the prescribed procedure and as per the agreed evaluation
criteria and shall send its comments, if any, to the Authority within fifteen (15) days of receiving the
aforesaid list of firms. Upon receipt of such comments, if any, the Authority shall, after considering
all relevant factors, finalize and constitute the panel of [ten (10)] firms (the Panel of Firms) and
convey its decision to the Concessionaire.

2.2

The Authority shall determine the criteria for evaluating technical and financial offers from the Panel
of Firms in consultation with the Concessionaire. The Authority shall invite the Panel of Firms to
submit their respective technical and financial offers, each in a separate sealed cover. All the
technical bids so received shall be opened and pursuant to the evaluation thereof, the Authority shall
shortlist [three (3)] eligible firms on the basis of their technical scores. The financial bids in respect
of such [three (3)] firms shall be opened and the order of priority as among these firms shall be
determined on the basis of a weighted evaluation where the technical and financial scores shall be
assigned respective weights of 80:20.

2.3

[Notwithstanding anything to the contrary contained in this Section 2, the Authority may in its
discretion appoint a government owned entity as the Independent Engineer; provided that such entity
shall be a body corporate having as one of its primary functions the provision of consulting, advisory
and supervisory services for engineering projects; and provided further that an entity which is owned
or controlled by the Authority shall not be eligible for appointment as the Independent Engineer.]

2.4

[In determining the nature and quantum of duties and services to be performed by the Independent
Engineer during the Construction Period (i.e., until the Commercial Operation Date), the Authority
shall endeavour that payments to the Independent Engineer on account of fees and expenses do not
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exceed [two per cent (2%)] of the estimated cost of the Project stated in the Financial Model.
Payments not exceeding [two per cent (2%)] of the estimated cost of the Project stated in the
Financial Model shall be borne equally by the Authority and the Concessionaire and any payments in
excess thereof shall be borne entirely by the Authority.]
3.

Role and functions of the Independent Engineer

3.1

The Independent Engineer is expected to perform its duties and functions under this Agreement:
(a)

as a fiduciary of the Parties to this Agreement;

(b)

by exercising such level of care and skill as is required of a professional/consulting engineer
acting in accordance with Good Industry Practice; and

(c)

in an independent manner,

thereby facilitating the smooth implementation of the Project.
3.2

5.

The role and functions of the Independent Engineer shall include the following:
(a)

Review of the designs and drawings listed at the Annexure to this Schedule;

(b)

Review, inspection and monitoring of the Works;

(c)

Conducting tests on completion of construction of the Terminal and issuing the Completion
Certificate;

(d)

Determining, as required under the Agreement, the reasonableness of the costs incurred in
relation to the Works;

(e)

Determining, as required under the Agreement, the period or any extension thereof, for
performing any duty or obligation;

(f)

Assisting the Parties in resolution of disputes as regards the designs and drawings; and

(g)

Undertaking all other duties and functions as envisaged under the Agreement.

Review or Designs and Drawings
(b)

The Independent Engineer shall undertake a detailed review of the designs and drawings
(listed at the Annexure to this Schedule) to be furnished by the Concessionaire along with
supporting data, including, if relevant the geo-technical and hydrological investigations,
characteristics of materials from borrow areas and quarry sites, topographical surveys and
traffic surveys. The Independent Engineer shall complete such review and send its
comments in accordance with the Agreement. In particular, such comments shall specify the
conformity or otherwise of such designs and drawings with the Authority's Requirements set
out at Part 1 of Schedule 13, construction standards and safety standards and the
requirements of this Agreement.

(c)

The Independent Engineer shall review the detailed design, construction methodology,
quality assurance procedures and the procurement, engineering and construction time
schedule sent to it by the Concessionaire and furnish its comments. The Independent
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Engineer shall take into account comments and suggestions of the Authority, if any while
furnishing the comments.
(d)

The Independent Engineer shall review the monthly progress reports relating to the Works.

(e)

The Independent Engineer shall inspect the Works once every month, preferably after
receipt of the monthly progress report from the Concessionaire, but before the 20th
(twentieth) day of each month in any case, and make out a report of such inspection (the
Inspection Report) setting forth an overview of the status, progress, quality and safety of
construction, including the work methodology adopted, the materials used and their sources,
and conformity of the Works with the construction standards, safety standards and the
requirements of this Agreement. In a separate section of the Inspection Report, the
Independent Engineer shall describe in reasonable detail the lapses, defects or deficiencies
observed by it in the Works.

(f)

The Independent Engineer may inspect the Works more than once in a month if any lapses,
defects or deficiencies require such inspections.

(g)

For determining that the Works conform to the construction standards, the safety standards
and the requirements of this Agreement, the Independent Engineer shall require the
Concessionaire to carry out, or cause to be carried out, tests on a sample basis, to be
specified by the Independent Engineer in accordance with Good Industry Practice for quality
assurance. The Independent Engineer shall issue necessary directions to the Concessionaire
for ensuring that the tests are conducted in a fair and efficient manner, and shall monitor and
review the results thereof.

(h)

The tests shall be undertaken on a random sample basis and shall be in addition to, and
independent of, the tests that may be carried out by the Concessionaire for its own quality
assurance in accordance with Good Industry Practice and the requirements of this
Agreement.

(i)

If the Concessionaire carries out any remedial works for removal or rectification of any
defects or deficiencies, the Independent Engineer shall require the Concessionaire to carry
out, or cause to be carried out, tests to determine that such remedial works have brought the
Works into conformity with the construction standards, safety standards and the
requirements of this Agreement.

(j)

If the Concessionaire fails to adhere to the Programme and complete the Works by the
Scheduled Commercial Operation Date, the Independent Engineer shall undertake a review
of the progress of construction and identify potential delays, if any. If the Independent
Engineer shall determine that completion of the Project is not feasible within the time
specified in the Agreement, it shall require the Concessionaire to indicate within 15 (fifteen)
days the steps proposed to be taken to expedite progress, and the period within which the
Terminal shall be completed. Upon receipt of a report from the Concessionaire, the
Independent Engineer shall review the same and send its comments to the Authority and the
Concessionaire forthwith.

(k)

If at any time during the Construction Period, the Independent Engineer determines that it is
not safe to carry on the Works for any reason whatsoever including if the Concessionaire has
not made adequate arrangements for the safety of workers or other third parties or that any
work is being carried out in a manner that threatens such safety, it shall make a
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recommendation to the Authority forthwith, identifying the whole or part of the Works that
should be suspended for ensuring safety in respect thereof.
(l)

Upon remedial measures being taken by the Concessionaire for securing the safety of
suspended works, the Independent Engineer shall inspect the safety measures for adequacy
and recommend whether or not such suspension may be revoked by the Authority.

(m)

If suspension of the Works is for reasons not attributable to the Concessionaire, the
Independent Engineer shall determine the extension of time for completion, to which the
Concessionaire is reasonably entitled, and shall notify the Authority and the Concessionaire
of the same.

(n)

The Independent Engineer shall carry out, or cause to be carried out all the tests [to be
specified] and issue the Completion Certificate in accordance with the provisions of this
Agreement.
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ANNEXURE
DESIGNS AND DRAWINGS
The designs and drawings that the Concessionaire will be expected to submit for review by the Independent
Engineer and the Authority include:
1.

Layout plan of terminal

2.

Utilities drawings

3.

Designs and Drawings of equipments that will be installed

4.

Designs and Drawings of electrical installation

5.

Designs and Drawings of Berth,

6.

Design and Drawings of buildings,

7.

Design and drawings of road and rail layout with in terminal area

8.

Environmental Installation Designs

9.

Civil Works (design and drawings) pavement

10.

Design and Drawings of telecommunication system

11.

Drawings on Safety (as defined in Schedule 6)
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SCHEDULE 14
PORT CONCEPT PLAN
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SCHEDULE 15
CONCESSIONAIRE INFORMATION
Note. To be filled in at the time of execution of the Concession Agreement.
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SCHEDULE 16
DIRECT AGREEMENT

DIRECT AGREEMENT

[

] 2012

THE GOVERNMENT OF KERALA
as Authority
and
[CONCESSIONAIRE]
as Company

and
[FACILITY AGENT]
as Facility Agent
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THIS AGREEMENT is made as a deed on, [

] 2012

BETWEEN:
(1)

THE GOVERNOR OF THE STATE OF KERALA, represented by the Secretary to the
Department of Ports, Government of Kerala, Government Secretariat, Thiruvananthapuram-695 001,
Kerala, India (the Authority);

(2)

[CONCESSIONAIRE] a private limited company, incorporated under the Companies Act 1956,
whose registered office is at [l], India (the Company); and

(3)

[FACILITY AGENT] as facility agent acting for and on behalf of the Lenders (the Facility Agent).

RECITALS:
(A)

The Company has been formed for the purpose of procuring the Project.

(B)

The Authority and the Company have entered into the Concession Agreement.

(C)

Pursuant to the Facility Agreement, the Lenders have agreed to make certain credit facilities
available to the Company for the purpose of financing the Project.

(D)

It is a condition precedent to the availability of funding under the Facility Agreement that this
Agreement is executed and delivered by the Parties.

(E)

The Parties intend this document to take effect as a deed.

OPERATIVE PROVISIONS:
1.

DEFINITIONS AND INTERPRETATION

1.1

Definitions
Except where the context otherwise requires, in this Agreement the following terms and expressions
shall have the following meanings:
Additional Party means the representative nominated by the Facility Agent in a Step-in Notice as
the person to execute and deliver to the Authority a Step-in Undertaking, which representative must
be any one of the parties identified in Clause 5.2 (Additional Party).
Applicable Criteria in relation to any person means that it has, or has put in place arrangements to
procure that it has, the necessary:
(a)

financial resources;

(b)

legal capacity, power and authorisation; and

(c)

experience, technical competence and technical resources,

to become a party to, and perform the obligations and exercise the rights of the Company under, the
Concession Agreement.
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Authority Enforcement Action means the taking of any step by the Authority to:
(a)

terminate, [suspend] or revoke the Concession Agreement;

(b)

commence or continue any enforcement action against the Company or any part of its
property, undertaking or assets including execution, distress, attachment or other legal
process; or

(c)

present any Petition.

Authority Enforcement Notice means a notice given by the Authority to the Facility Agent
specifying the Authority Enforcement Action which the Authority intends to take and, in reasonable
detail, the dates and grounds for such intended action.
Concession Agreement means the Concession Agreement dated [l], 2011 entered into between the
Company and the Authority.
Deed of Novation means a deed of novation entered into by the Authority, the Company and the
Substitute substantially in the form of Schedule 2 (Form of Deed of Novation).
Discharge Date means the date on which all the Secured Liabilities have been unconditionally and
irrevocably discharged in full.
Eligible Person has the meaning given to that term in Clause 5.2(b) (Additional Party).
Facility Agreement means the facility agreement dated [l] entered into between, among others, the
Company and the Facility Agent.
Lender Enforcement Notice means a notice given by the Facility Agent to the Company specifying
that an event of default has occurred and is continuing in respect of which the Facility Agent intends
to take action in accordance with its rights under the Financing Documents.
Notice of Obligations means a notice given by the Authority to the Facility Agent comprising a true,
complete and accurate statement of:
(a)

all amounts due and payable to the Authority under the Concession Agreement up to and
including the date of the notice;

(b)

all amounts including any monetary claim which is likely to or will become due and payable
to the Authority under the Concession Agreement on or prior to the expiry of the Step-in
Decision Period; and

(c)

any obligations of the Company owed to the Authority under the Concession Agreement,
performance of which is then or will be outstanding on or prior to the expiry of the Step-in
Decision Period,

together with supporting information and materials evidencing in reasonable detail the matters
specified, which notice shall be kept updated in accordance with this Agreement.
Novation Date means the date of execution and delivery of the Deed of Novation.
Novation Notice means a notice given by the Facility Agent to the Authority in accordance with
Clause 6.1(a) (Novation Proposal).
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Party means a party to this Agreement.
Petition means a petition for the administration, dissolution or winding up of the Company.
[Proceeds Account] means the account entitled [l], account number [l] held with [l] or such
other account notified in writing by the Facility Agent to the Authority.
Proposed Novation Date means the date proposed by the Facility Agent in a Novation Notice for
the novation to a Substitute of the Company’s rights and obligations under the Concession
Agreement.
Proposed Step-in Date means the date proposed by the Facility Agent in a Step-in Notice upon
which the Additional Party shall execute and deliver to the Authority a duly completed Step-in
Undertaking.
Project has the meaning given to it in the Concession Agreement.
Security Agent means [l] as security agent acting for and on behalf of the Secured Parties.
Secured Liabilities means the Company's obligations to the Secured Parties under the Financing
Documents whether present, future, actual or contingent.
Security Agreement means the security agreement dated [l] entered into between, among others,
the Company and the Security Agent.
Step-in Date means the date upon which the Additional Party executes and delivers to the Authority
a duly completed Step-in Undertaking in accordance with Clause 5.3(a) (Effect of Step-in).
Step-in Decision Period means a period of [ninety (90)] days commencing on the earlier of:
(a)

the date of receipt by the Facility Agent from the Authority of an Authority Enforcement
Notice; and

(b)

the date of receipt by the Authority from the Facility Agent of notification of service of a
Lender Enforcement Notice in accordance with Clause 3.2(a) (Notification of Lender
Enforcement Action).

Step-in Notice means a notice given by the Facility Agent to the Authority in accordance with
Clause 5.1(a) (Step-In).
Step-in Period means the period commencing on the Step-in Date and expiring on earlier of:
(a)

the Step-out Date;

(b)

the Novation Date;

(c)

the Discharge Date;

(d)

the date of termination or expiry of the Concession Agreement in accordance with the terms
of the Concession Agreement and this Agreement.

Step-in Undertaking means an undertaking substantially in the form of Schedule 1 (Step-in
Undertaking).
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Step-out Date means the date falling [(fourteen) 14] days after the date of the Step-out Notice.
Step-out Notice means a notice given by the Additional Party to the Authority in accordance with
Clause 5.4(a) (Step-Out).
Substitute means a person nominated by the Facility Agent pursuant to Clause 6.1(a) (Novation
Proposal) as the transferee of the Company’s rights and obligations under the Concession
Agreement.
1.2

Interpretation
(a)

(b)

The following capitalised terms, when used in this Agreement, have the meaning given to
those terms in the Facility Agreement:
(i)

Lenders;

(ii)

Financing Document; and

(iii)

Secured Party.

Save where the contrary is indicated, any reference in this Agreement to:
(i)

words importing the singular shall include the plural and vice versa;

(ii)

an amendment includes a supplement, variation, replacement, novation, restatement
or re-enactment and amended will be construed accordingly;

(iii)

any Party or person including an Additional Party, Security Agent, Lender or
Substitute shall be construed so as to include its and any subsequent successors,
transferees and assigns in accordance with their respective interests;

(iv)

this Agreement or any agreement or document shall be construed as a reference to
this Agreement, agreement or document as may have been, or may from time to time
be, amended;

(v)

the words include or including are deemed to be followed by without limitation or
but not limited to whether or not they are followed by such phrases or words of like
import;

(vi)

a Clause shall, respectively, be construed as a reference to a clause to this
Agreement;

(vii)

the winding-up, dissolution, administration, insolvency or reorganisation of a
company or corporation and references to the liquidator, assignee, administrator,
receiver, administrative receiver, manager or trustee of a company or corporation
shall be construed so as to include any equivalent or analogous proceedings or, as
the case may be, insolvency representatives or officers under the law of the
jurisdiction in which such company or corporation is incorporated or constituted or
any jurisdiction in which such company or corporation or, as the case may be,
insolvency representative or officer carries on business including the seeking of
liquidation, winding-up, reorganisation, dissolution, administration, arrangement,
adjustment, protection or relief of debtors; and
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(viii)

1.3

a Schedule shall be construed as a reference to a schedule to this Agreement and
such Schedules to this Agreement shall be deemed to form part of this Agreement.

Headings
Headings are for ease of reference only and shall not affect the construction of this Agreement.

2.

CREATION OF SECURITY AND THE FINANCING

2.1

Consent to creation of security
The Authority confirms that it has consented to the Company creating security over its interests in
respect of the Concession Agreement including by way of assignment in favour of the Secured
Parties. The Authority waives any right of termination that it may have under the Concession
Agreement solely as a result of the creation of security by the Company.

2.2

2.3

Notice and acknowledgement of creation of security
(a)

This Agreement constitutes notice to the Authority that the Company has, under the
Security Agreement, assigned and charged in favour of the Security Agent all its rights in
respect of the Concession Agreement by way of security for the payment of the Secured
Liabilities. The Authority hereby acknowledges receipt of such notice.

(b)

The Authority confirms that it has not received notice of any other assignment or charge
by the Company to any third party of any of the Company’s rights, title, benefit or
interests in the Concession Agreement.

Consideration
The Authority acknowledges that the Lenders will make advances to the Company pursuant to the
Facility Agreement in consideration of, amongst other things, the agreements and undertakings given
by the Authority in this Agreement and that the execution of this Agreement is a condition precedent
to the availability of funding under the Facility Agreement.

2.4

Payment of Monies
(a)

The Authority shall pay all monies due from the Authority under the Concession
Agreement, without any set-off or counterclaim, to the [Proceeds Account] or such other
account notified in writing by the Facility Agent. Notwithstanding anything to the contrary
in the foregoing sentence, the Authority shall be entitled to set-off monies due to it from
the Concessionaire against the Termination Price payable under the Concession
Agreement.

(b)

The Facility Agent agrees that all the Port Dues and the Vessel Related Charges collected
by the Company on behalf of the Authority will be credited to separate accounts opened
by the Company in accordance with the Concession Agreement. The Company shall not
mix the monies in such distinct accounts or create any security over such accounts in
favour of the Facility Agent.

(c)

The Facility Agent agrees that notwithstanding the exercise of any of the rights of the
Facility Agent under this Agreement during the Step-in Decision Period or the Step-in
Period, the Authority shall continue to receive all monies due from the Company under the
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Concession Agreement, without any set-off or counterclaim from the [Proceeds Account]
or such other account notified in writing by the Facility Agent, to the extent that such
monies are not paid by the Additional Party or the Substitute.
2.5

No Amendment
The Authority shall not, without the prior written consent of the Facility Agent, agree to amend,
modify or waive any material provision of the Concession Agreement.

2.6

Information
The Authority shall promptly notify the Facility Agent of any default or potential default by the
Company or any other event that may result in the termination, suspension or rescission of the
Concession Agreement.

3.

NOTIFICATION OBLIGATIONS

3.1

Notification of Authority Enforcement Action
The Authority shall not take any Authority Enforcement Action without first giving an Authority
Enforcement Notice to the Facility Agent.

3.2

Notification of Lender Enforcement Action
(a)

The Facility Agent shall notify the Authority that an event of default has occurred under
the Financing Documents as soon as reasonably practicable after serving a Lender
Enforcement Notice on the Company.

(b)

Following notification by the Facility Agent in accordance with Clause 3.2(a)
(Notification of Lender Enforcement Action), any notice or demand given or made by the
Facility Agent to the Authority in accordance with the Concession Agreement shall be
deemed to have been validly given or made under the Concession Agreement, provided
such notice or demand would have been validly given or made had it been given or made
by the Company to the Authority. The Company consents to the giving of such notice or
demand by the Facility Agent to the Authority.

4.

STEP-IN DECISION PERIOD

4.1

Suspension of Remedies
During any Step-in Decision Period:
(a)

the Authority must not take any Authority Enforcement Action; and

(b)

the Facility Agent may, where applicable and in accordance with Clauses 5 (Step-In and
Step-Out Rights) and 6 (Novation), procure remedial action, consistent with the terms of
the Concession Agreement as may be necessary to remedy the effects of the event or
circumstance which has given rise to any Authority Enforcement Action. The Authority
agrees that any such action shall, to the extent of such remedy, constitute a valid discharge
of the Company’s obligations under the Concession Agreement.
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4.2

4.3

Notice of Obligations
(a)

The Authority shall give a Notice of Obligations to the Facility Agent within [14] days of
the commencement of any Step-in Decision Period.

(b)

The Authority shall promptly give the Facility Agent a notice updating any Notice of
Obligations if the Authority becomes aware that:
(i)

the information contained in such Notice of Obligations is untrue, incomplete or
inaccurate; or

(ii)

any information relevant to such Notice of Obligations has not been disclosed to the
Facility Agent.

Verification
The Facility Agent may instruct a firm of independent chartered accountants to verify, at the
Company’s cost, the information contained in any Notice of Obligations submitted by the Authority.

5.

STEP-IN AND STEP-OUT RIGHTS

5.1

Step-In
(a)

(b)

5.2

The Facility Agent may give a Step-in Notice to the Authority specifying:
(i)

the proposed Additional Party together with such information regarding any
proposed Eligible Person as may be reasonably required for the purpose of
demonstrating that the proposed Eligible Person meets the Applicable Criteria; and

(ii)

the Proposed Step-in Date.

A Step-in Notice may only be given by the Facility Agent during a Step-in Decision
Period and the Step-in Date must, unless otherwise permitted by the Authority, fall on or
prior to the expiry of the Step-in Decision Period and at least 14 days after the date of the
Step-in Notice.

Additional Party
(a)

(b)

The Facility Agent may appoint any one of the following as the Additional Party:
(i)

the Security Agent;

(ii)

any receiver, manager or administrative receiver of the Company appointed under
the Financing Documents;

(iii)

a company substantially the whole of whose issued share capital is owned by the
Security Agent and/or any one or more of the Lenders; or

(iv)

an Eligible Person.

For the purposes of this Agreement, Eligible Person means a person approved by the
Authority, acting reasonably, to act as Additional Party provided that the Authority shall
only be entitled to withhold its approval if the person proposed in the Step-in Notice as an
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Additional Party does not meet the Applicable Criteria and, in any case, such approval
shall be deemed to have been given, in the absence of a response from the Authority
within 10 days after the date of a Step-in Notice.
5.3

5.4

Effect of Step-in
(a)

On the Proposed Step-in Date or any later date agreed by the Parties and the Additional
Party, the Facility Agent shall procure that the Additional Party executes and delivers a
Step-in Undertaking to the Authority and copied to the Facility Agent and the Company.

(b)

With effect from the Step-in Date, the Additional Party shall become a party to the
Concession Agreement and a party to this Agreement as an Additional Party in accordance
with the terms of the Step-in Undertaking. Accordingly, the Additional Party shall be
jointly and severally liable with the Company for the performance of all of the Company’s
obligations under the Concession Agreement and this Agreement arising on or after the
Step-in Date in accordance with the Step-in Undertaking.

(c)

During a Step-in Period:
(i)

the Additional Party shall be entitled to exercise the rights of the Company under the
Concession Agreement and this Agreement and the Company agrees that such
exercise of rights by the Additional Party shall also bind the Company under the
Concession Agreement and this Agreement;

(ii)

the Authority shall owe its obligations under the Concession Agreement and this
Agreement to the Company and the Additional Party jointly, but performance by the
Authority in favour of the Additional Party only shall be good discharge of its
obligations; and

(iii)

the Authority may only take Authority Enforcement Action in respect of any nonperformance occurring prior to the Step-in Date if:
(A)

the Additional Party breaches the Step-in Undertaking; and

(B)

such breach would entitle the Authority to take such Authority Enforcement
Action in relation to the Company under the Concession Agreement.

Step-Out
(a)

At any time after the Step-in Date, the Additional Party may give not less than [14] days’
notice to the Authority, with a copy to the Facility Agent, of termination of the Step-in
Undertaking.

(b)

On and from the Step-out Date, the Additional Party shall cease to be a party to the
Concession Agreement and this Agreement and shall be released from any and all liability
under the Step-in Undertaking save in relation to any antecedent breach by the Additional
Party.

6.

NOVATION

6.1

Novation Proposal
(a)

The Facility Agent may give a Novation Notice to the Authority specifying:
194

Final Concession Agreement
Approved by Government of Kerala
12 April, 2011

(i)

the proposed Substitute together with such information regarding the proposed
Substitute as may be reasonably required for the purpose of demonstrating that the
proposed Substitute meets the Applicable Criteria; and

(ii)

the Proposed Novation Date;

(b)

6.2

A Novation Notice may only be given by the Facility Agent during a Step-in Decision
Period or a Step-in Period and the Proposed Novation Date must fall at least 14 days after
the date of the Novation Notice.

Conditions to novation
A Deed of Novation shall not be executed and delivered unless:

6.3

(a)

the Authority, acting reasonably, has approved the proposed Substitute provided that the
Authority shall only be entitled to withhold its approval if the proposed Substitute does not
meet the Applicable Criteria and, in any case, such approval shall be deemed to have been
given, in the absence of a response from the Authority within 10 days after the date of a
Novation Notice; and

(b)

on or prior to the Novation Date, the Authority has provided to the Substitute a Notice of
Obligations updated to take account of any relevant changes applicable during the period
up to the Novation Date.

Novation
(a)

On the Proposed Novation Date or any later date agreed by the Parties and the Substitute,
the Authority and the Company shall enter into the Deed of Novation with the Substitute
and any other agreements reasonably required to effect the transfer envisaged by this
Clause 6 (Novation).

(b)

With effect from the Novation Date:
(i)

the Substitute shall become a party to the Concession Agreement and this
Agreement in place of the Company and thereafter such Substitute shall be treated
as if it had originally been named as a party thereto in place of the Company;

(ii)

the Substitute shall be granted all of the rights and assume all of the obligations of
the Company under the Concession Agreement and this Agreement;

(iii)

the Company shall, except to the extent of any antecedent breach by the Company,
be immediately released from its obligations under, and cease to be a party to the
Concession Agreement and this Agreement; and

(iv)

the Authority may only take Authority Enforcement Action in respect of any nonperformance occurring prior to the Novation Date if:
(A)

the Substitute breaches the Deed of Novation; and

(B)

such breach would entitle the Authority to take such Authority Enforcement
Action under the Concession Agreement.
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7.

TERM
(a)

(b)

This Agreement shall commence on the date of this Agreement and shall continue in full
force and effect until the earlier of:
(i)

the termination or expiry of the Concession Agreement in accordance with the terms
of the Concession Agreement and this Agreement; and

(ii)

the Discharge Date.

The Facility Agent shall notify the Authority as soon as reasonably practicable after this
Agreement ceases to have effect.

8.

MISCELLANEOUS

8.1

Legal and Binding Obligations
The Authority warrants to each of the other Parties that each of this Agreement and the Concession
Agreement is its legally binding obligation, is within its powers, has been duly authorised by it, and
does not conflict with any law or agreement to which it is a party and that all consents and
authorisations required by it in relation to this Agreement and the Concession Agreement have been
obtained.

8.2

8.3

No Assignment
(a)

No Party shall assign or transfer all or any part of its respective rights or obligations under
this Agreement without the consent of the other Parties, provided that the Facility Agent
may assign or transfer its rights and obligations to a successor Facility Agent under the
Facility Agreement without the consent of the other Parties.

(b)

The Authority shall not assign or transfer all or any part of its rights or obligations under
the Concession Agreement to any person unless the Facility Agent agrees and the person
accedes to this Agreement as the Authority.

No Waiver and Severance
(a)

No failure or delay by the Parties in exercising any right under this Agreement shall
operate as a waiver thereof or prejudice any other or further exercise by the Parties of any
of its rights or remedies under this Agreement. The rights and remedies under this
Agreement may be exercised as often as necessary and are cumulative and not exclusive of
any rights or remedies provided by law.

(b)

If a provision of this Agreement is or becomes illegal, invalid or unenforceable in any
jurisdiction, that shall not affect:
(i)

the validity or enforceability in that jurisdiction of any other provision of this
Agreement; or

(ii)

the validity or enforceability in other jurisdictions of that or any other provision of
this Agreement.
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8.4

Further assurance
The Authority must, at the Company's expense, take whatever action the Facility Agent may require
for perfecting any transfer or release to be carried out under this Agreement including the execution
of any transfer or assignment, and the giving of any notice, order or direction and the making of any
registration which, in each case, the Facility Agent reasonably requires.

8.5

Counterparts
This Agreement may be executed in any number of counterparts, all of which when taken together
shall constitute one and the same instrument.

8.6

Notices
(a)

Any communication in connection with this Agreement must be in writing and, unless
otherwise stated, may be given in person, by courier and by fax.

(b)

(i)

The contact details for the Company for this purpose are:

Address:
Fax number:
Attention:
(ii)

The contact details for the Authority for this purpose are:

Address:
Fax number:
Attention:
(iii)

(d)

[l]
[l]
[l]

The contact details for the Facility Agent for this purpose are:

Address:
Fax number:
Attention:
(c)

[l]
[l]
[l]

[l]
[l]
[l]

Except as provided below, a communication in connection with this Agreement will be
deemed to be given as follows:
(i)

if delivered in person, at the time of delivery;

(ii)

if sent by courier, upon receipt which shall be evidenced by delivery of a note from
a courier company; and

(iii)

if by fax, at the time specified in the fax transmission report from the fax machine
from which transmission was made which evidences full transmission, free from
errors, to the recipient's fax number.

A communication given under paragraph (c) above but received on a non-working day or
after business hours in the place of receipt will only be deemed to be given on the next
working day in that place.
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9.

GOVERNING LAW
This Agreement shall be governed by, and construed in accordance with, the laws of India.

10.

JURISDICTION

10.1

Expert determination
Any dispute relating to whether a proposed Eligible Person or proposed Substitute satisfies the
Applicable Criteria shall, within 5 days of receipt by the Facility Agent of any notice of dispute by
the Authority, be referred to expert determination. The expert shall be appointed by the Facility
Agent (after consulting the Authority) and shall act as an expert and not an arbitrator. The expert
determination shall be conducted in accordance with the Rules for Expertise of the International
Chamber of Commerce. The Facility Agent and the Authority shall procure that the expert gives
written notice of its decision within 21 days of its appointment, stating in reasonable detail, the
reasons for its determination. The determination of the expert shall be final and binding on the
Parties except in the case of manifest error or fraud.

10.2

10.3

Other proceedings
(a)

Other than to the extent specified in Clause 10.1 (Expert determination), the Indian courts
have exclusive jurisdiction to settle any dispute in connection with this Agreement.

(b)

The Indian courts are the most appropriate and convenient courts to settle any such dispute
and the Company and the Authority waive objection to those courts on the grounds of
inconvenient forum or otherwise in relation to proceedings in connection with this
Agreement.

(c)

This Clause 10.2 is for the benefit of the Facility Agent only. To the extent allowed by
law, the Facility Agent may take:
(i)

proceedings in any court other than the Indian courts; and

(ii)

concurrent proceedings in any number of jurisdictions.

Waiver of immunity
The Authority and the Company irrevocably and unconditionally:
(a)

agree not to claim any immunity from proceedings brought against the Authority or the
Company (as the case may be) in relation to this Agreement and to ensure that no such
claim is made on its behalf;

(b)

consent generally to the giving of any relief or the issue of any process in connection with
those proceedings; and

(c)

waive all rights of immunity in respect of it or its assets.

IN WITNESS whereof the Parties have executed and delivered this Agreement as a deed on the date first
before written.
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SCHEDULE 1
FORM OF STEP-IN UNDERTAKING
To:

[Authority] (the Authority)
[address]
For the attention of [l]

Copied to:

[Concessionaire] (the Company)
[address]
For the attention of [l]
[Facility Agent] (the Facility Agent)
[address]
For the attention of [l]

Date:

[insert date]1
Step-in Undertaking

We [insert name of Additional Party] refer to the Concession Agreement dated [l] and originally made
between the Authority and the Company (the Concession Agreement) and the direct agreement dated [l]
and made between the Company, the Authority and [l] as the Facility Agent (the Direct Agreement).
Any terms defined in the Concession Agreement or, if not defined therein, in the Direct Agreement, shall
have the same meaning in this Step-in Undertaking.
In accordance with Clause 5.3 (Effect of Step-in) of the Direct Agreement, we acknowledge and agree that,
upon and by reason of our execution and delivery of this Step-in Undertaking:
(a)

we shall be a party to the Concession Agreement and the Direct Agreement as an Additional Party
and, accordingly, shall have the rights, benefits, powers, discretions and obligations of the Company
under the Concession Agreement and an Additional Party under the Direct Agreement;

(b)

we shall pay you within 14 days of this Step-in Undertaking any undisputed sum due and payable
but unpaid by the Company to you as at the date of this Step-in Undertaking to the extent that such
sum was specified in any Notice of Obligations;

(c)

we shall pay you any sum which becomes due and payable by the Company to you pursuant to the
Concession Agreement during the Step-in Period which is not paid by the Company on the due date;

(d)

we shall perform and discharge as soon as reasonably practicable any outstanding performance
obligations of the Company to you under the Concession Agreement as at the date of this Step-in
Undertaking to the extent that such obligations were specified in any Notice of Obligations; and

1

To be the date of execution and delivery of the undertaking.
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(e)

we shall be jointly and severally liable with the Company for the performance of all of the
Company’s obligations under the Concession Agreement arising during the Step-in Period.
Our address, fax and telephone number for the purpose of receiving communications under the
Concession Agreement and the Direct Agreement are as follows:
Attention:
Address:
Fax:

[l]
[l]
[l]

This Step-in Undertaking shall automatically terminate on the expiry of the Step-in Period.
This Step-in Undertaking shall be governed by, and construed in accordance with, the laws of India.
IN WITNESS whereof this Step-in Undertaking has been executed and delivered as a deed on the date first
before written.
EXECUTED and DELIVERED as a DEED by
[insert name of Additional Party]
acting by [insert names of
authorised signatory(ies)]

)
)
)
)

Authorised Signatory:

Authorised Signatory:
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SCHEDULE 2
FORM OF DEED OF NOVATION
THIS DEED OF NOVATION is made on [l] day of [l] 200[l]2
BETWEEN:
(1)

THE GOVERNOR OF THE STATE OF KERALA, represented by the Secretary to the
Department of Ports, Government of Kerala, Government Secretariat, Thiruvananthapuram-695 001,
Kerala, India (the Authority);

(2)

[CONCESSIONAIRE] a private limited company, incorporated under the Companies Act 1956,
whose registered office is at [l], India (the Company); and

(3)

[SUBSTITUTE] a [limited liability] company formed under the laws of [l] (registered number [l])
having its principal place of business at [l] (the Substitute).

WHEREAS:
(A)

The Authority and the Company have entered into the Concession Agreement.

(B)

The Authority and the Company have also entered into the Direct Agreement.

(C)

The Company is in breach of the [Concession Agreement and the Facility Agreement] and the
Authority has consented to the Concession Agreement being novated to the Substitute.

(D)

The Parties intend this document to take effect as a deed.

IT IS HEREBY AGREED as follows:
5.

DEFINITIONS AND INTERPRETATION

5.1

Definitions
In this agreement, unless the context otherwise requires:
Concession Agreement means the Concession Agreement dated [l] made between the Authority
and the Company.
Direct Agreement means the direct agreement dated [l] made between, among others, the
Authority and the Company.
Effective Date means the date of this agreement.

5.2

Interpretation
In this agreement, unless the context otherwise requires:

2

To be the date of execution and delivery of the deed by the Parties.
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6.

(a)

capitalised terms not defined in this agreement shall have the same meaning as in the Direct
Agreement; and

(b)

references to agreements and documents include amendments to those agreements and
documents.

SUBSTITUTION
With effect from the Effective Date:
(a)

the Substitute shall become a party to the Concession Agreement in place of the Company
[and the Additional Party] and thereafter such Substitute shall be treated as if it had
originally been named as a party thereto in place of the Company with the rights, benefits,
powers, discretions and obligations of the Company thereunder;

(b)

the Substitute shall become a party to the Direct Agreement and be entitled to exercise and
enjoy the rights, benefits, powers and discretions expressed to be in favour of a Substitute
under the Direct Agreement;

(c)

the Substitute shall observe, perform and be bound by the obligations of the Company which
have not been performed by the Company [and the Additional Party] under the Concession
Agreement and the Direct Agreement prior to the Effective Date;

(d)

the Company [and the Additional Party] shall, except to the extent of any antecedent breach
by the Company [or the Additional Party], be immediately released from its obligations
under, and cease to be a party to, the Concession Agreement and the Direct Agreement; and

(e)

the Authority shall owe its obligations (including any undischarged liability in respect of any
loss or damage suffered or incurred by the Company [and the Additional Party] (if any) prior
to the Effective Date) under the Concession Agreement to such Substitute in place of the
Company.

7.

CLAIMS

(a)

The Authority shall not take any Authority Enforcement Action in respect of any antecedent breach
as at the Effective Date provided:

(b)

(i)

the Substitute has paid to the Authority within 14 days of the Effective Date any undisputed
sum due and payable but unpaid by the Company to the Authority as at the Effective Date to
the extent that such sum was specified in any Notice of Obligations; and

(ii)

the Substitute has performed and discharged, as soon as reasonably practicable any
outstanding performance obligations of the Company to the Authority under the Concession
Agreement as at the Effective Date to the extent that such obligations were specified in any
Notice of Obligations.

Where the Substitute has a claim against the Authority under the Concession Agreement for a breach
of the Concession Agreement by the Authority, the Authority shall not be entitled to seek to reduce,
diminish or extinguish its liability for such breach on the basis that the loss suffered by the Substitute
would not have been suffered by the Company.
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8.

MISCELLANEOUS

8.1

Continuance of Concession Agreement
It is agreed and declared that the Concession Agreement shall continue in full force and effect and
that, as from the Effective Date, its terms shall be changed only to the extent set out in this
agreement.

8.2

Further assurances
The parties to this agreement shall perform, execute and deliver such further acts and documents as
may be required by law or reasonably requested to implement the purposes of and to perfect this
agreement.

8.3

Counterparts
This agreement may be entered into in the form of three or more counterparts each executed by one
or more of the parties but, taken together, executed by all and provided that all the parties do enter
the agreement, each of the executed counterparts, when duly exchanged and delivered, shall be
deemed to be an original, and taken together, they shall constitute one instrument.

8.4

Governing Law
This agreement shall be governed and construed in accordance with Indian law and the parties hereto
submit to the exclusive jurisdiction of the Indian courts in respect of it.

IN WITNESS whereof the parties have entered into this agreement on the day and year first above written.
Company
EXECUTED and DELIVERED as a DEED by
[CONCESSIONAIRE]
acting by

)
)
)

Authorised Signatory:

________________________________

Authorised Signatory:

________________________________

Authority
EXECUTED and DELIVERED as a DEED by
[AUTHORITY]
acting by

)
)
)

Authorised Signatory:

________________________________

Authorised Signatory:

________________________________

Substitute
EXECUTED and DELIVERED as a DEED by
[SUBTITUTE]
acting by

)
)
)
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Authorised Signatory:

________________________________

Authorised Signatory:

________________________________
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SIGNATORIES
The Company
EXECUTED and DELIVERED as a DEED by
[CONCESSIONAIRE]
acting by

)
)
)
________________________________

Authorised Signatory:
________________________________
Authorised Signatory:
The Authority
EXECUTED and DELIVERED as a DEED by
[AUTHORITY]
acting by

)
)
)

Authorised Signatory:

________________________________

Authorised Signatory:

________________________________

The Facility Agent
EXECUTED and DELIVERED as a DEED by
[l]
acting by

)
)
)

Authorised Signatory:

________________________________

Authorised Signatory:

________________________________
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SCHEDULE 17
FORM OF CO-ORDINATION AGREEMENT

CO-ORDINATION AGREEMENT

[l]

(1) THE GOVERNMENT OF KERALA
and
(2) [CONCESSIONAIRE]
and
(3) [CI EPC CONTRACTOR]

relating to
the development of the Civil Infrastructure for a New Port Terminal at Thiruvananthapuram, Kerala,
India
[Note: This is a discussion draft which will need to be reviewed to ensure that it is consistent with the CI
EPC Contract when that draft is available.]
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THIS AGREEMENT is made on [

]

BETWEEN:
(1)

THE GOVERNOR OF THE STATE OF KERALA, represented by the Secretary to the
Department
of
Ports,
Government
of
Kerala,
Government
Secretariat,
Thiruvananthapuram - 695 001, Kerala, India (the Authority);

(2)

[l], a private limited company, incorporated under the Companies Act 1956, whose registered office
is at [l], India (the Concessionaire); and

(3)

[l], a private limited company, incorporated under the Companies Act 1956, whose registered office
is at [l] (the Contractor).

BACKGROUND:
(A)

The Authority and the Concessionaire have entered into a concession agreement dated on or about
the date of this Agreement, which sets out the terms and conditions upon which the Concessionaire
shall implement the Project (the Concession Agreement).

(B)

The Concessionaire cannot commence the construction of the Superstructure until the Authority has
procured the breakwater, the dredging and reclamation of land, the shore protection, the navigation
channel and approaches to the Port, the quay walls and dredged depths alongside the berths, all as
more particularly described in Part 1 of Schedule 2 of the Concession Agreement (the Civil
Infrastructure).

(C)

The Authority has entered into an EPC contract with the Contractor for the design, construction,
commissioning and completion of the Civil Infrastructure (the CI EPC Contract).

(D)

The Contractor, the Concessionaire and the Authority have agreed to enter into this Agreement to:
(i)

clarify the responsibilities of the Contractor, the Concessionaire and the Authority and to
confirm arrangements between them in connection with matters which are the subject of the
CI EPC Contract and the Concession Agreement;

(ii)

provide a direct means of recovery to each of the Contractor and the Concessionaire for
losses that may be incurred by each of them due to certain defaults of the other (under the CI
EPC Contract or Concession Agreement as the case may be) (the Principal Agreements)
and which losses the Contractor and the Concessionaire have agreed shall be recoverable by
each of them under or pursuant to this Agreement, and to provide a method of determining
disputes between the Contractor and the Concessionaire in relation to the same; and

(iii)

agree certain matters which are ancillary and incidental to the performance (and liability for
non-performance) by the Contractor and the Concessionaire of their respective obligations
under their respective Principal Agreements.
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IT IS HEREBY AGREED as follows:
1.

DEFINITIONS AND INTERPRETATION

1.1

Definitions
Unless the context otherwise requires or this Agreement specifically provides otherwise, defined
terms have the meanings given in the Concession Agreement or, where not so defined, they shall
have the meanings given below:
CI EPC Works means all designs, works, services and all the associated activities, including supply
of plant, materials and equipment, which are necessary for the construction, testing, commissioning
and completion of the Civil Infrastructure and includes rectification of defects if any in the Civil
Infrastructure and as described in greater detail in the CI EPC Contract.
Concessionaire Mobilisation Plan means the plan set out in Schedule 6 of this Agreement.
Concessionaire Mobilisation Works means any mobilisation work which the Concessionaire is
required to undertake in order to comply with the Concession Agreement.
Cost means all damage, losses, liabilities, claims, actions, costs, expenses (including the cost of legal
or professional services, legal costs being incurred on an agent/client, client paying basis),
proceedings, demands and charges whether arising under statute, contract or at common law
excluding loss of profit, loss of use, loss of production, loss of business opportunity, consequential
loss or indirect loss of any nature.
Deduction means any deduction made by the Authority from any payment due to the Concessionaire
under the Concession Agreement or any other liability incurred by the Concessionaire towards the
Authority under the Concession Agreement or other Project Documents for which the Contractor is,
in turn, wholly or partly liable to the under this Agreement whether by way of indemnity, payment
deduction, reimbursement or otherwise expressly stated therein.
Deed of Accession means a deed in, or substantially in, the form in Schedule 5 (Deed of Accession).
Defect means any defect or fault in the CI EPC Works (excluding snagging items) which occurs due
to a failure by the Contractor to meet the requirements of the CI EPC Contract.
Defects Rectification Period has the meaning given to the term "[insert defined term in CI EPC
Contract]" in the CI EPC Contract.
Design Data means all drawings, information and documents of any kind relating to the Civil
Infrastructure produced or used by the Contractor pursuant to and in accordance with the CI EPC
Contract.
Dispute means any difference or dispute of whatever nature, including failure to agree any matter
requiring to be agreed pursuant to this Agreement (including the interpretation thereof).
Fast Track Dispute Resolution Procedure means the procedure set out in Schedule 4 (Dispute
Resolution Procedure) for the resolution of disputes arising under this Agreement.
Principal Agreements has the meaning given to it in recital D (ii) of this Agreement, and Principal
Agreement means either of the Principal Agreements.
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Principal Contractors mean the Concessionaire and the CI EPC Contractor and Principal
Contractor means either of them.
Scheduled Handover Date means the date that is twenty six (26) months from the date of execution
of the CI EPC Contract, as such date may be adjusted in accordance with the Concession Agreement.
This Agreement means this Agreement and any amendments thereto agreed in writing between the
parties.
1.2

Interpretation
(a)

Unless the context requires otherwise, words importing:
(i)

one gender only shall be construed as importing any other gender;

(ii)

the singular shall be construed as importing the plural and vice versa; and

(iii)

references to persons shall include corporations.

(b)

References to any Law shall be construed as importing reference to any re-enactment,
modification or extension of it for the time being in force and to all statutory instruments,
regulations, bye-laws and plans made, given or issued thereunder or deriving validity from
it.

(c)

The paragraph headings and captions in the body of the Agreement and its Schedules are
included for convenience and explanation only, do not form part of the Agreement and
shall not be taken into account in its construction or interpretation.

(d)

Save as otherwise expressly provided, references to clauses and schedules are to clauses of
and schedules to this Agreement, and references in the schedules to paragraphs are to
paragraphs in the schedule in which such references appear.

(e)

The Schedules form part of this Agreement and shall have the same force and effect as if
expressly set out in the body of the Agreement.

(f)

In constructing this Agreement the rule known as the ejusdem generis rule shall not apply
nor shall any similar rule or approach to the construction of the Agreement, and
accordingly general words introduced or followed by the words "including" or "in
particular" shall not be given a restrictive meaning because they are followed or preceded
(as the case may be) by particular examples intended to fall within the meaning of the
general words.

(g)

Unless the context otherwise requires, "parties" shall mean the parties to this Agreement
and "party" shall mean any of them.

(h)

Reference to any one of the Authority, the Contractor or the Concessionaire includes
reference to their successors and (with effect from the date of accession pursuant to a Deed
of Accession) to any replacement for any of them which becomes a party to this
Agreement.
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2.

3.

COMMENCEMENT, TERM AND ACCRUED RIGHTS
(a)

This Agreement shall commence on the date of execution of this Agreement and shall
continue in force for so long as the CI EPC Contract remains in force, and, thereafter
(including after the date of any termination of the CI EPC Contract) for any period during
which the Contractor may be obliged to perform any handover or similar obligations. This
Agreement shall terminate automatically on the fulfilment of all of the Contractor's
obligations and discharge of all of the Contractor's liabilities under this Agreement.

(b)

This Agreement may only be terminated pursuant to Clause 2(a) and such termination
shall be without prejudice to any obligations, liabilities or rights of any of the parties (and
shall not affect any legal proceedings which have been commenced by any party in respect
of the same) which accrued to any party prior to termination of this Agreement, and shall
not affect any provision of this Agreement which is expressly or by implication provided
to come into effect on or to continue in effect after such termination.

GENERAL
(a)

Subject to Clause 3(b) the parties agree that it is a principle of this Agreement that if there
is any ambiguity, inconsistency or uncertainty in respect of the rights and obligations
contained in this Agreement and those contained in the Principal Agreements, the
provisions of the applicable Principal Agreement shall prevail.

(b)

Nothing in this Agreement shall derogate from the obligations and liabilities of the
Principal Contractors to the Authority and the Authority to the Principal Contractors under
the Principal Agreements.

(c)

Save as expressly provided to the contrary in this Agreement, nothing in this Agreement
shall relieve a Principal Contractor and/or the Authority from their respective obligations
to make payment to the other counterparty to the relevant Principal Agreement, or allow
any Deductions from such payments falling due under that Principal Agreement (as the
case may be).

(d)

Each Principal Contractor acknowledges that it has received and examined the terms and
conditions of the other Principal Contractor's Principal Agreement and acknowledges to
the other Principal Contractor that a breach of its Principal Agreement may cause the other
Principal Contractor to incur Costs in connection with the performance of its Principal
Agreement.

(e)

Each Principal Contractor undertakes to the other Principal Contractor that it shall comply
with and perform its obligations under this Agreement and its Principal Agreement.
Further each Principal Contractor shall perform its obligations under its Principal
Agreement and this Agreement so as to avoid or mitigate any Costs, delay or disruption
that is or may be suffered by the other Principal Contractor.

(f)

The Authority undertakes to the Principal Contractors that it shall not materially amend
the terms of any Principal Agreement in a manner adverse to the interests of the other
Principal Contractor, without the prior written approval of that Principal Contractor. If the
affected Principal Contractor has not granted or notified the withholding of its written
approval within [thirty (30) days] of any proposed amendment to the other Principal
Agreement, then shall approval shall be deemed to have been granted on expiration of
such thirty (30) day period.
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4.

COMPLETION OF CIVIL INFRASTRUCTURE
(a)

5.

6.

The Contractor shall give written notice to the Authority and the Concessionaire:
(i)

promptly from time to time during the carrying out of the CI EPC Works, of any
change to the Scheduled Handover Date;

(ii)

three (3) months before the anticipated Handover Date, confirming the date on
which the Contractor anticipates the Handover Date will occur; and

(iii)

one (1) month before the anticipated Handover Date, reconfirming the date on which
the Contractor anticipates the Handover Date will occur.

(b)

Neither the Authority nor the Concessionaire shall (and shall procure that their
subcontractors or their respective agents or employees shall not) cause any disruption to
and/or hinder the regular progress of, the CI EPC Works and/or delay the completion of CI
EPC Works.

(c)

If the Concessionaire fails to comply with this Agreement, so as to disrupt, hinder and/or
delay the regular progress of the CI EPC Works and/or delay the completion of the CI
EPC Works, then the Concessionaire shall be liable to, and shall reimburse the Contractor
within ten (10) days of the Contractor's written demand for all Costs suffered or incurred
by the Contractor as a consequence of such disruption, hindrance and/or delay, and such
Costs shall be calculated on the basis of those losses that the Contractor is liable for under
the CI EPC Contract as a result of late completion of the CI EPC Works.

GENERAL COVENANTS AND SPECIFIC OBLIGATIONS
(a)

The Contractor shall comply with the provisions of Schedule 2 (The Contractor's
Obligations).

(b)

The Concessionaire shall comply with the provisions of Schedule 3 (The Concessionaire's
Obligations).

DESIGN DEVELOPMENT
(a)

The Contractor undertakes to the Concessionaire that it shall use all reasonable skill and
care to ensure that the CI EPC Works are designed and constructed to ensure that each part
of the CI EPC Works, in respect of which the Concessionaire is responsible for
programmed maintenance and emergency/reactive maintenance in accordance with the
Concession Agreement:
(i)

has a means of access in accordance with Good Industry Practice for maintenance
and for the purposes of replacement; and

(ii)

at the time of installation, is compliant with the requirements of the Authority's
Requirements, the Concessionaire's Proposals, the CI EPC Contract and this
Agreement,

provided that the Contractor shall have no liability for any failure to comply with this
provision to the extent that the relevant deficiency in such design and/or construction is
apparent from any information, drawings and/or other documentation provided to the
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Concessionaire pursuant to Schedule 1 (Interface Design Consultation and Development
Procedure) and the Concessionaire has not identified such deficiency in comments on the
relevant information, drawings and/or other documentation provided to the Contractor
pursuant Schedule 1 (Interface Design Consultation and Development Procedure), or insofar
as the Concessionaire has so commented (in either case within the time limits specified in
Schedule 1 (Interface Design Consultation and Development Procedure)) and the Contractor
has altered the relevant design and/or construction so as to comply with those comments.
(b)

The Contractor shall regularly inform the Concessionaire fully (including by giving a copy
of any notice given to the Authority pursuant to the CI EPC Contract) as to the progress of
the CI EPC Works and the Contractor shall permit the Concessionaire to attend any design
meetings.

(c)

The Contractor shall ensure that the Concessionaire is given adequate notice of, and the
Concessionaire shall be entitled to have a nominated representative present at, project
meetings (as occur on a monthly basis or such other period as agreed by the parties)
relating to the CI EPC Works and the design thereof, the minutes of which shall be
provided to the Concessionaire by the Contractor in a timely manner.

(d)

At all reasonable times during normal working hours on business days, following a
reasonable prior written request from the Concessionaire, the Contractor shall permit the
Concessionaire to inspect any Design Data which has been produced by or on behalf of the
Contractor and is within the Contractor's possession or control at the time of such notice.

(e)

The Contractor shall, during the preparation of any response to a variation issued by the
Authority in accordance with the CI EPC Contract liaise with the Concessionaire in
relation to any of the Contractor's proposed changes to the design of the CI EPC Works in
response to any such variation, provided that the Contractor shall be under no obligation to
comply with any comments or other requirements of the Concessionaire in relation to such
response unless instructed otherwise by the Authority.

(f)

The Contractor shall, as soon as reasonably practicable, provide to the Concessionaire a
copy of any information in relation to the design of the CI EPC Works included in the
response to a variation issued by the Authority in accordance with the CI EPC Contract.

(g)

Subject to Clause 6(h), prior to the Handover Date, the Contractor shall on reasonable
notice allow the Concessionaire reasonable non-exclusive access to the [Site], at all
reasonable times during normal working hours on a business day, for the following
purposes:

(h)

(i)

to visually inspect the CI EPC Works;

(ii)

to enable Concessionaire staff to familiarise themselves with the Civil Infrastructure
and the Site;

(iii)

to access, occupy and use certain areas so as to prepare for the delivery of the Works
(as such terms are defined in the Concessionaire Agreement); and

(iv)

such other purposes as the Principal Contractors may agree acting reasonably.

The Concessionaire shall:
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7.

(i)

not obstruct, interfere with, delay or disrupt the Contractor in his carrying out of the
CI EPC Works in exercising its rights pursuant to Clause 6(g);

(ii)

in exercising its rights pursuant to Clause 6(g), comply with all directions of the
Contractor, and with all relevant health, safety and security requirements and/or
procedure affecting the Site, which will include any relevant health any safety plan,
the Contractor's site rules from time to time, and any reasonable directions with
regard to site safety that may be issued for, or on behalf of, the Contractor and/or the
Authority; and

(iii)

indemnify the Contractor for any Costs resulting from damage to the CI EPC Works,
the Site and/or other property of the Contractor and/or claims in respect of damage
to the property of others, caused by the Concessionaire (or its subcontractors of any
tier, or their respective agents or employees) in the carrying out of the
Concessionaire's obligations under this Clause 6(h).

(i)

The Authority shall on the same day as the issue of a [certificate of completion of the Civil
Infrastructure pursuant to the CI EPC Contract], send a copy thereof to the Concessionaire.

(j)

The Contractor and the Concessionaire shall each comply with Schedule 1 (Interface
Design Consultation and Development Procedure).

DEFECTS
(a)

Defects Rectification Period

During the Defects Rectification Period:

(b)

(i)

[the Concessionaire shall make representations to the Authority within one (1) week
from the expiration of the Defects Rectification Period] as to any Defects which it
considers should be specified by the Authority to the Contractor in accordance with
the terms of the CI EPC Contract];

(ii)

without prejudice to Clause 7(a)(i), the Concessionaire shall inform the Authority of
any Defects of which it becomes aware during the Defects Rectification Period;

(iii)

following notification by the Concessionaire pursuant to Clauses 7(a)(i) and/or
7(a)(ii) above the Authority shall instruct the Contractor to make good such Defects;
and

(iv)

where the Authority issues any instruction to the Contractor pursuant to the CI EPC
Contract, such instruction shall be copied to the Concessionaire.

Post Defects Rectification Period
If, during the period from the date of the expiry of the Defects Rectification Period to the
date on which the [insert latent defect period under CI EPC Contract] anniversary of the
Handover Date occurs, the Authority becomes aware of a Defect, or reasonably suspects that
a Defect has occurred, it shall immediately notify the Contractor and the Concessionaire
(specifying the nature of the Defect).
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(c)

If, from the date of the expiry of the Defects Rectification Period to the date on which the
[insert latent defects period] anniversary of the Handover Date occurs, the Concessionaire
becomes aware (by way of a notification from the Authority to Clause 7(b) or otherwise)
of a Defect, it shall immediately notify the Contractor and the Authority.

(d)

As soon as practicable after the service of any notice in accordance with Clause 7(b)
and/or Clause 7(c), the Concessionaire shall issue a notice to the Contractor and the
Authority specifying:
(i)

the nature of the Defect;

(ii)

the period for rectification of the same (if any) before a Deduction will be suffered
in respect of that Defect;

(iii)

the amount of that Deduction (if any); and

(iv)

the action (if any) the Concessionaire has taken pursuant to Clause 7(e).

(e)

The Concessionaire shall at all times, take all reasonable steps with due regard to the
circumstances (including the carrying out of a temporary repair) to mitigate any loss that
may be suffered by any party (and/or remove any health and safety risk or deal with any
emergency situation) as a result of the occurrence of any Defect and, take all reasonable
steps in accordance with Good Industry Practice or otherwise as set out in the
requirements of the Concession Agreement, with due regard to the circumstances, to avoid
the occurrence of Deductions, pending notification by the Contractor under Clause 7(f)
that it does not intend to take any action in relation to the Defect, or until a Defects
Rectification Programme is determined in accordance with Clause 7(j).

(f)

As soon as reasonably practicable after receipt of a notice issued pursuant to Clause 7(a),
7(b) and/or 7(c), and in any event prior to the expiry of three (3) days from receipt of a
notice issued pursuant to Clause 7(d), the Contractor shall have the right of access to
inspect the Defect (including any steps taken by the Concessionaire pursuant to Clause
7(e)) (subject to ensuring that the provision of the Services are, as far as reasonably
practicable, not impeded) and shall discuss and if necessary meet with the Concessionaire
and the Authority to agree the course of action for dealing with the Defect, provided that if
the parties cannot agree such course of action within five (5) days of receipt of a notice
issued pursuant to Clause 7(d), the Contractor shall in any event notify Concessionaire and
the Authority within a reasonable time whether or not it will investigate, attend to, and/or
rectify the Defect, and for the avoidance of doubt, such notification will be given without
admission as to the Contractor's responsibility for any Defect notified pursuant to Clauses
7(b), 7(c) and/or 7(d).

(g)

Where a course of action has been agreed under Clause 7(f) pursuant to which the
Contractor will investigate, attend to, and/or rectify the Defect or where the Contractor has
notified Concessionaire and the Authority pursuant to Clause 7(f) that it will investigate,
attend to, and/or rectify the Defect the Contractor shall as soon as reasonably possible
submit to and agree with Concessionaire and the Authority a programme for investigating,
attending to and/or rectifying the Defect (Defects Rectification Programme). The parties
shall act reasonably in agreeing the Defects Rectification Programme.
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(h)

The Defects Rectification Programme shall provide for the Defect to be investigated
and/or rectified (as the case may be) by the Contractor in the manner that, and in the
following order of priority:
(i)

avoids, insofar as is reasonably practicable, causing Deductions to be made
(including those in respect of the Defect itself); and

(ii)

ensures that the Contractor is able to investigate, attend and/or rectify the Defect (as
the case may be), as soon as is reasonably practicable; and

(iii)

so as to cause as little interference, hindrance and/or delay as is reasonably
practicable to the Concessionaire in the provision of the Services.

(i)

If the Parties are unable to agree the terms of the Defects Rectification Programme within
three (3) days of the same being submitted to the Concessionaire either Party may refer the
matter to the Fast Track Dispute Resolution Procedure.

(j)

Once the Defects Rectification Programme has been agreed or determined pursuant to the
Fast Track Dispute Resolution Procedure, the Contractor shall (at its own expense)
investigate, attend to, and/or rectify the Defect in accordance with the Defects
Rectification Programme. Where, in the course of rectifying a purported Defect, the
Contractor forms the view (acting reasonably) that the purported Defect is not a Defect,
the parties shall agree as soon as practicable, and acting in good faith, a course of action in
relation to such Defect. This clause shall be without prejudice to the Authority's rights
under Clause 7(l).

(k)

The Authority shall not and the Concessionaire shall not and each of them shall procure
that their respective subcontractors or their respective agents or employees (excluding the
Contractor and any of the Contractor's subcontractors or their respective agents or
employees) shall not cause any disruption to and/or hinder the Contractor carrying out
remedial works in accordance with the Defects Rectification Programme.

(l)

If the Contractor:
(i)

fails to respond to a notice given in accordance with Clause 7(f); or

(ii)

confirms it does not intend to take any action in relation to the Defect under Clause
7(f) or any further action in relation to the Defect under Clause 7(j); or

(iii)

fails to submit a Defects Rectification Programme in accordance with Clause 7(g);
or

(iv)

fails to investigate, attend to, and/or rectify a Defect in accordance with Clause 7(j),

the Concessionaire shall undertake or procure the rectification of the Defect.
(m)

If the Concessionaire has incurred Costs pursuant to Clause 7(e) or Clause 7(l) the
Contractor shall pay the Concessionaire such Costs which are reasonably and properly
incurred within ten (10) days or receipt of an invoice from the Concessionaire in respect of
such Costs and all reasonably requested supporting documentation.
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8.

(n)

The Concessionaire shall keep full and detailed records of each Defect and shall make its
records available to the other parties upon written request.

(o)

The Authority shall be liable to the Contractor in relation to any reasonable Costs,
expenses and losses which the Contractor incurs pursuant to this Clause 7 (Defects) when
an alleged Defect notified by the Concessionaire pursuant to Clause 7(b) is subsequently
agreed or determined not to be a Defect.

(p)

The Concessionaire shall be liable to the Contractor in relation any reasonable Costs,
expenses and losses which the Contractor incurs pursuant to this Clause 7 (Defects) when
an alleged Defect notified by the Concessionaire pursuant to Clause 7(c) is subsequently
agreed or determined not to be a Defect.

LIABILITY FOR DEDUCTIONS
(a)

The Contractor shall have no liability to the Concessionaire in contract (whether under,
pursuant to, or arising from, this Agreement or otherwise) or in tort (including for
negligence), pursuant to statute or otherwise in respect of any Deduction whether arising
from a Defect or otherwise, save pursuant to, and in accordance with this Clause 8
(Liability for Deductions).

(b)

The Concessionaire shall promptly notify the Authority and the Contractor where it
believes that a Deduction is or will be a consequence of the occurrence of a Defect and
any such notice shall specify that the Concessionaire is and will be seeking payment from
the Contractor. The notice will set out a fair and reasonable estimate of the amount of the
Deduction and all details as to why the Deduction has been or will be incurred.

(c)

If the Contractor does not agree with any assertion made by the Concessionaire pursuant to
Clause 1.2(b) the matter shall be referred to the Fast Track Dispute Resolution Procedure.

(d)

[

(e)

]

(i)

If it is agreed or determined in any referral of any matter to the Fast Track Dispute
Resolution Procedure in accordance with Clause (d) (the Determination) that the
Contractor is liable for such Deduction in accordance with this Clause 8 (Liability
for Deductions), the Contractor will be obliged to make payment to the
Concessionaire of an amount equal to the Deduction that the Concessionaire is or
will be incur within ten (10) days of the date the Determination is notified to the
Contractor; and

(ii)

If the Contractor agrees that the Concessionaire is or will be liable for a Deduction
under the Concession Agreement as a consequence of the occurrence of a Defect in
accordance with a notice served by the Concessionaire pursuant to Clause 1.2(b) the
Contractor shall make payment to the Concessionaire of an amount equal to the
Deduction on or prior to the date that the Concessionaire incurs such Deduction
under the Concession Agreement.

To the extent that it is determined pursuant to the Fast Track Dispute Resolution Procedure
that a party (or parties) do not have a liability in respect of a Deduction (Innocent
Party(s)) then the party or parties with whom such liability lies shall reimburse those
reasonable costs, expenses and losses incurred by such Innocent Party(s) as a result of its
participation in such Fast Track Dispute Resolution Procedure.
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[Note: To be discussed whether any project insurances would respond here.]
9.

CO-OPERATION
(a)

10.

The parties agree to, at their own expense use reasonable endeavours:
(i)

to co-operate with, and render reasonable assistance to the other in a timely manner;

(ii)

to work together to procure the fulfilment of their respective obligations hereunder,
and under each Principal Agreement.

(b)

Each Principal Contractor agrees, for the purposes referred to in Clause 9(a), to use
reasonable endeavours to promptly supply to the other such information in its possession
or control as is not confidential or commercially sensitive (in the sense that its disclosure
would damage a material interest of the relevant party) or is otherwise subject to
restrictions by law and as may be reasonably required by the written request of the other to
enable them to comply with the obligations contained within the relevant Principal
Agreement or this Agreement.

(c)

Without prejudice to the other provisions of this Agreement, the Contractor and the
Concessionaire shall not (and shall procure that their respective sub-contractors of any tier
and their respective agents or employees do not) delay, impede, inhibit, disrupt and/or
hinder the other in the carrying out of its obligations under, pursuant to, or arising from, its
Principal Agreement.

INDEMNITIES
(a)

Subject to Clause 10(b), each Principal Contractor shall indemnify and keep fully
indemnified the other Principal Contractors at all times from and against all Costs suffered
or incurred in respect of or in connection with:
(i)

any damage to property of the Indemnified Party real or personal; or

(ii)

any injury to, or the death of, any person,

where such damage, injury or death arises from any breach by the Indemnifying Party of this
Agreement or its Principal Agreement, or from any negligence or other act, omission or
default on the part of the Indemnifying Party or any of its employees, servants, agents or
subcontractors, in each case save to the extent that any such damage, injury or death was due
to any act, omission or default of the Indemnified Party, its or their employees, servants,
agents or subcontractors or to the extent the Indemnified Party recovers insurance proceeds
in respect of the same damage, injury or death under the Insurances maintained by the
Concessionaire or the Authority under the Project Agreement.
(b)

The indemnities expressed in Clause 10(a) shall not apply in respect of liability for
Deductions, as to which the rights and liabilities of the Subcontractors shall be those set
out in Clause 8 (Liability for Deductions).

(c)

If any Subcontractor (Indemnified Party) receives any notice, demand, letter or other
document concerning any claim from which it appears that it is or may reasonably be
expressed to become entitled to indemnification pursuant to this Clause 10, it shall give
notice of such claim as soon as reasonably practicable to the Subcontractor (Indemnified
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Party) by whom the Indemnified Party considers it is entitled to be indemnified.
Thereafter:

11.

(i)

the Indemnifying Party shall, provide that it admits the Indemnified Party's
entitlement as aforesaid, be entitled to resist the claim in the name of the
Indemnified Party at the Indemnified Party's own expense and to have the conduct
of any defence, dispute, compromise or appeal of the claim and of any incidental
negotiations; but

(ii)

if the Indemnified Party fails within twenty eight (28) days of receipt of a notice
given under this Clause 10(c) to confirm in writing its intention to apply Clause
10(c)(i), or its acceptance of the Indemnified Party's entitlement as referred to in
Clause 10(c)(i), the Indemnified Party shall be free to pay or settle the claim on such
terms as it may in its absolute discretion see fit.

INTEREST
All payments to be made pursuant to this Agreement shall be subject to the addition of interest at the
rate of two per cent (2%) above SBAR from time to time, running as from the date when the
payment became due and payable under this Agreement until (but excluding) the date of actual
payment by the Principal Contractor in question.

12.

13.

LIABILITY
(a)

Without prejudice to any liability of the Concessionaire to the Contractor under, pursuant
to, or arising from, this Agreement the Authority shall have no liability to the Contractor
in contract or in tort (including for negligence), pursuant to statute or otherwise in respect
of any Costs suffered or incurred by the Contractor to the extent that the same is caused by
any breach of this Agreement and/or the Concession Agreement by the Concessionaire.

(b)

Without prejudice to any liability of the Contractor to the Concessionaire under, pursuant
to, or arising from, this Agreement, the Authority shall have no liability to the
Concessionaire in contract or in tort (including for negligence), pursuant to statute or
otherwise in respect of any Costs suffered or incurred by the Concessionaire to the extent
that the same is caused by any breach of this Agreement and/or the CI EPC Contract by
the Contractor.

SUCCESSORS AND ASSIGNMENT
No Principal Contractor shall assign or purport to assign its rights under this Agreement, unless such
assignment follows the assignment of the relevant Principal Agreement in accordance with the
provisions of the same, in which case such assignment shall be permitted once notice has been
received by the other parties.

14.

NOTICES
Any demand, notice or communication, to be given pursuant to the terms of this Agreement, must be
given in writing to the party due to receive such notice in accordance with the contact details listed
below, or such other recipient or delivery address as may have been notified for the purpose to the
other parties in accordance with this clause. Notice shall be delivered personally or sent by first
class pre-paid recorded delivery or registered post (airmail if overseas). Notices delivered personally
and between working hours on a business day shall be deemed to be served on the day of delivery
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and notices sent by first class, pre-paid recorded delivery or registered post shall be deemed to be
served two (2) days after posting.
Contact Details
Project Co:
Concessionaire:
Contractor:
15.

CONTINUING OBLIGATIONS
For the avoidance of doubt, the failure by a party to this Agreement to fulfil its obligations for
whatever reason (including an event of insolvency) shall not relieve any other party to this
Agreement from its own obligations to the parties under this Agreement or liabilities in relation
thereto.

16.

GOVERNING LAW AND JURISDICTION
This Agreement shall be governed by and interpreted in accordance with the laws of India, and as
regards any claim or matter arising in relation to this Agreement, the parties hereby submit to the
non-exclusive jurisdiction of the Indian Courts.

17.

ILLEGALITY
Notwithstanding that any provision of this Agreement may prove to be illegal or unenforceable the
remaining provisions of this Agreement shall remain in full force and effect.

18.

VARIATIONS
All additions, amendments and/or modifications to this Agreement shall be binding only if made in
writing and signed by a duly authorised representative of the parties. All such additions,
amendments and/or modifications shall be dated, numbered and attached or appended to this
Agreement. Each Principal Contractor agrees that it will not agree to any addition, amendment
and/or modification to its Principal Agreement where such addition, amendment and/or modification
will have a material and adverse effect on the other Principal Contractor.

19.

MITIGATION
Each party shall at all times take all reasonable steps to minimise and mitigate any loss for which the
relevant party is entitled to bring a claim against any other party(s) pursuant to this Agreement.

IN WITNESS whereof this Agreement has been executed as a Deed the day and year first before written.
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SCHEDULE 1
INTERFACE DESIGN CONSULTATION AND DEVELOPMENT PROCEDURE
1.

The purpose of the Interface Design Consultation and Development Procedure in this schedule is to
enable the Contractor and the Concessionaire to have in place a mechanism to allow the Contractor
and the Concessionaire to participate in an iterative design consultation process in connection with
the development of the design of the CI EPC Works.

2.

The Contractor shall, at the same time Design Data is submitted to the Authority in accordance with
the CI EPC Contract, submit to the Concessionaire a copy of any Design Data.

3.

Within ten (10) days of receipt of an item of Design Data, the Concessionaire shall respond to the
Contractor, identifying:
(a)

any part of the design comprised within that item which is not in accordance with the
Concession Agreement; and

(b)

any part of the design comprised within that item which can be improved for the benefit of
either the Contractor and/or the Concessionaire; and

(c)

any other comments on that item.

4.

If the Concessionaire does not respond to the Contractor in accordance with paragraph 3, the
Concessionaire shall be deemed to have no comment on the said documentation.

5.

Within a response provided pursuant to paragraph 3(a), the Concessionaire shall, give comments
(which shall be reasonably particularised and cross-referenced) to describe, in reasonable detail, the
particular non compliance with the Concession Agreement.

6.

In the case of any comment provided pursuant to paragraph 3(b), if the Contractor agrees to
implement the proposed improvement:

7.

(a)

the Concessionaire shall pay any net additional Costs to be suffered or incurred by the
Contractor as a consequence thereof; and

(b)

the Contractor shall pay to the Concessionaire one half of any net saving of the costs which
would otherwise be suffered or incurred by the Contractor.

The Contractor shall, within ten (10) days of receipt of a response from the Concessionaire, in
accordance with paragraph 3 and paragraph 5, respond to the Concessionaire, stating:
(a)

which (if any) of the Concessionaire's comments the Contractor accepts; and/or

(b)

which (if any) of the Concessionaire's comments the Contractor rejects, giving reasonable
detail as to why such comments are rejected.
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SCHEDULE 2
THE CONTRACTOR'S OBLIGATIONS
[Note. To be provided later.]
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SCHEDULE 3
THE CONCESSIONAIRE'S OBLIGATIONS
[Note. To be provided later.]
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SCHEDULE 4
DISPUTE RESOLUTION PROCEDURE
In the event that a Dispute falls for resolution under this Schedule 4 (Dispute Resolution Procedure), then the
Dispute Resolution Procedure under the Concession Agreement shall apply as if it has been incorporated
herein by reference.
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SCHEDULE 5
DEED OF ACCESSION
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SCHEDULE 6
CONCESSIONAIRE MOBILISATION PLAN
[Note. To be provided later.]
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SIGNATORIES
Authority
THE GOVERNMENT OF KERALA
By:

CONCESSIONAIRE
[l]
By:

CONTRACTOR
[CI EPC CONTRACTOR]
By:
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SIGNATORIES
SIGNED by [
]
duly authorised for and on behalf of
GOVERNMENT OF KERALA
in the presence of:

)
)
)
)
)

SIGNED by [
]
duly authorised for and on behalf of
[CONCESSIONAIRE]
in the presence of:

)
)
)
)
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